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3.17 Cultural Resources

Since publication of the Draft Environmental Impact Report (EIR)/Environmental Impact
Statement (EIS), the following substantive changes have been made to this section:

e Executive Order 13007, Indian Sacred Sites, was added to Section 3.17.2.1, Federal. This
was revised in response to a comment received on the Draft EIR/EIS to describe sacred sites
as defined under Executive Order 13007 and state that none would be affected by the
project.

e Section 3.17.2.1, Federal, was updated regarding the Federal Railroad Administration (FRA)
Procedures for Considering Environmental Impacts. Footnotes were added regarding FRA’s
Environmental Procedures and the updated Council on Environmental Quality (CEQ)
regulations issued after release of the Draft EIR/EIS.

e Section 3.17.3, Regional and Local Policy Analysis, was revised to include discussion of
Envision: San José 2040 General Plan (City of San Jose 2011).

e Report submission and State Historic Preservation Officer (SHPO) concurrence dates for
Section 106 technical reports were updated in Table 3.17-1.

e A minor correction was made to the description of the Section 106 process in Section
3.17.4.1, Section 106 Technical Studies Prepared for the Project.

e Section 3.17.4.3, Native American Outreach and Consultation, has been modified to reflect
that the Tamien Nation has elected to be a consulting party for the Project and updated to
reflect all consulting parties. This list was also updated in 3.17.8.

e Section 3.17.5.1, Definition of Resource Study Areas/Area of Potential Effects, was refined to
more clearly describe the area of potential effects (APE) as a single APE that has areas of
direct and indirect effects.

e Section 3.17.6.1, Archaeological Resources, was revised to provide updated descriptions of
the Amah Mutsun Tribal Band and the Ohlone, additional details on the records search for
the Description of Known Archaeological Resources and Description of Predicted
Archaeological Sites and Archaeological Sensitivity subsections, and a description of
assessor’s parcel data was added to the Description of Predicted Archaeological Sites and
Archaeological Sensitivity subsection.

e Section 3.17.6.3, Resources of Importance to Native Americans and Other Interested Parties,
was updated to state the Amah Mutsun identified specific areas in the APE considered to
have sensitivity for archaeological materials, which have been integrated into the project’s
archaeological sensitivity assessment. This section was also revised in response to a
comment received on the Draft EIR/EIS to describe Indian Trust Assets and state that none
would be affected by the project.

e Section 3.17.7.2, Archaeological Resources, was updated to clarify that statements apply to
previously unevaluated archaeological resources.

e Analysis about the Diridon design variant (DDV) and tunnel design variant (TDV), which was
included in Section 3.20 in the Draft EIR/EIS, has been incorporated into this Final EIR/EIS in
Section 3.17.7.2; Section 3.17.7.3, Historic Built Resources; and under Impacts CUL#2,
CUL#4, CUL#5, and CUL#6. In each case, the revised text states that the findings of the
analysis with the DDV or TDV did not change any findings compared to the alternatives
without the design variants.

e Impact CUL#1 was updated to state that Alternative 2 contains more acres considered to
have sensitivity for both surface-exposed and buried archaeological resources. Table 3.17-5
was similarly updated.
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e Impact CUL#2 was updated to clarify language regarding buried archaeological deposits in
the Santa Clara Valley, describe effects of grading, and describe effects of mitigation
measures. The description of the unknown possible resource was expanded under Impact
CUL#2. Impact CUL#2 was also updated to correct typographical errors in alternative
numbers in two places in the Section 106 Findings discussion for resource CA-SCL-412 (P-
43-000417).

e Section 3.17.7.3 under Impact CUL#5 was revised to reference the project’s noise and
vibration technical report and further describe the vibration impact thresholds used. In
addition, this section was revised to clarify that although construction would occur adjacent to
the legal parcel containing Villa Mira Monte, it would occur more than 200 feet from the
residence's character-defining features, and, at this distance, ground-borne vibrations
resulting from construction activities would not exceed the levels at which they would have
the potential to cause damage to wood-framed residences such as Villa Mira Monte. The
Section 106 Findings were updated to state that there would be no increase in vibration as a
result of the project because the HSR alignment would be more than 50 feet northeast of the
character-defining features of Villa Mira Monte.

e Impact CUL#6 was updated to state that the project would have no impact on National
Register of Historic Places (NRHP)-eligible or California Register of Historical Resources
(CRHRY)-eligible or California Environmental Quality Act (CEQA)-only built historic resources
from intermittent noise and vibration caused by operations.

e CUL-MM#2 was revised to clarify that the California High-Speed Rail Authority (Authority) will
comply with federal and state regulations and guidelines regarding the treatment of human
remains, should an unanticipated discovery include human remains.

e The title of CUL-MM#5 was corrected in Table 3.17-6.

e A statement about the future evaluation of 32 known archaeological sites in APE that are
unevaluated was removed from Section 3.17.9, Impact Summary for NEPA Comparison of
Alternatives. Section 3.17.9 was also updated to state that 35 archaeological resources
known to exist in the APE have not been evaluated for significance. Text was added to state
that grading or excavation for construction could damage or destroy these archaeological
sites and to describe the measures to mitigate impacts.

e A subheading title under Section 3.17.10, CEQA Significance Conclusions, was updated to
NRHP/CRHR-Listed and Eligible-for-Listing Historic Built Resources, and its text was
updated to match the revised title. Additional discussion of appropriate mitigation measures
was added to Section 3.17.10 stating that CUL-MM#4 was considered but not applied to the
Cribari Winery, because relocation of the resource does not appear to be feasible while also
retaining the resource's historical integrity.

e Where appropriate, the verb “would,” when used specifically to describe impact avoidance
and minimization features (IAMFs) or mitigation measures, as well as their directly related
activities, was changed to “will,” indicating their integration into project design.
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3.17.1 Introduction

This section presents the analysis of how construction and operation of the San Jose to Central
Valley Wye Project Extent (project or project extent) would affect cultural resources. Crucial
issues related to cultural resources include pre-contact and historic-era archaeological resource,
historic built resources, and traditional cultural properties (TCP) that are listed in or found eligible
for the NRHP and/or the CRHR or qualifying local registers. Pre-contact archaeological sites are
places where Native Americans lived or carried out activities during the pre-contact period (as
late as A.D. 1769), and may contain artifacts, cultural features, subsistence remains, and human
burials. Historic-era archaeological sites are post-European contact sites that may include
remains of early settlements—features such as wells, privies, and foundations—that have the
potential to address relevant research questions for the region. Historic built resources include
buildings, engineered structures, or landscapes that were created during the historic era (pre-
1967), as well as districts or groupings of such resources. TCPs are places important to Native
Americans or other living communities or ethnic groups.

Cultural resources, including archaeological resources
and historic built resources in the Santa Clara Valley,

Pacheco Pass, and the adjacent portion of the San Key Cultural Resources Impacts
Joaquin Valley, are important factors for interpreting and  * Demolition of historic buildings or
connecting to the past on a regional and national scale. structures located within the project
Cultural resources that have been identified in the footprint

project’s resource study area (RSA) or APE include * |nadvertent damage to buildings or
railroad depots and related structures, residential structures during construction or
buildings and associated agricultural landscapes, operations

commercial and institutional buildings, and historic and = Destruction of archaeological resources
pre-contact archaeological sites, including pre-contact during ground-disturbing activities

isolated burials and cemeteries.

This section begins by describing the regulatory framework governing cultural resources in the
context of high-speed rail (HSR) construction and operation, followed by an overview of the
methods used to identify the types of cultural resources in the RSA or APE. The types of
resources are then described, as is the area’s sensitivity to previously unidentified archaeological
resources. Finally, the anticipated effects or impacts of the project on cultural resources are
evaluated, followed by the identification of mitigation that would be implemented to avoid or
lessen those effects or impacts.

Studies conducted in the preparation of this section followed those prescribed by Section 106 of
the National Historic Preservation Act (NHPA) of 1966, as amended, which requires that effects
on historic properties be taken into consideration in any federal undertaking. (“Undertaking” is the
Section 106 term for “project.” For consistency, “project” is used throughout this resource
section.) These studies include the results of background literature and records searches;
pedestrian field surveys; and consultations with the Native American community, the SHPO, other
interested parties, and local, state, or federal agencies to date.

The following appendices in Volume 2 of this Final EIR/EIS provide additional details on cultural
resources:

e Appendix 2-E, Project Impact Avoidance and Minimization Features, provides the list of all
IAMFs incorporated into the project.

e Appendix 2-J, Regional and Local Plans and Policies, provides a list by resource of all
applicable regional and local plans and policies.

e Appendix 2-K, Policy Consistency Analysis, provides a summary by resource of project
inconsistencies and reconciliations with local plans and policies.

e Appendix 3.17-A, Correspondence, provides a table that summarizes correspondence
between the Authority and agencies or other interested parties. Content includes consultation
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date, action, interested party, and description of consultation. Content also includes a copy of
SHPO comments on the FOE and concurrence with the Authority’s findings.

e Appendix 3.17-B, Cultural Resources—San Jose to Merced Project Section Tribal Outreach
and Consultation Efforts 2009—2016, provides a table that summarizes correspondence
between the Authority and tribal representatives. Content includes action, date, tribal
representative, and summary of communication.

e Appendix 3.17-C, Archaeological and Built Resources, includes a high-level map of
potentially affected archaeological resource locations, an overview map of potentially affected
historic built resource locations, and individual historic built resources maps. As discussed in
Section 3.17.2, Laws, Regulations, and Orders, California and federal laws exempt from
disclosure information regarding the location of Native American and archaeologically
sensitive sites. As a result, this section does not include the specific locations of these sites.

e Appendix 3.17-D, Programmatic Agreement (PA), provides the First Amendment to the
Programmatic Agreement among the Federal Railroad Administration, the Advisory Council
on Historic Preservation, the State Historic Preservation Officer, and the California High-
Speed Rail Authority regarding Compliance with Section 106 of the National Historic
Preservation Act, as it Pertains to the California High-Speed Rail Project (executed 2011,
amended 2021).

The following three resource sections and two chapters provide additional information related to
cultural resources:

e Section 3.4, Noise and Vibration, discusses the impacts of implementing the project
alternatives on cultural resources resulting from damage caused by vibration and disturbance
caused by noise. Impact thresholds developed in Section 3.4 are the basis for those used
herein for potential vibration impacts on historic buildings or structures.

e Section 3.12, Socioeconomics and Communities, discusses the impacts of implementing the
project alternatives resulting from station locations close to historic buildings and facilities.
This section evaluates changes to demographics, property, economic factors, and affected
communities and neighborhoods as a result of land conversions, including the division and
disruptions of communities and the displacement of residences and businesses, including
historical structures.

e Section 3.16, Aesthetics and Visual Quality, discusses the impacts of implementing the
project alternatives on the visual context and setting of historic properties that contribute to
their historic significance.

o Chapter 4, Section 4(f) and Section 6(f) Evaluations, discusses the impacts of implementing
the project alternatives on historic properties that may be subject to 4(f) use and,
consequently, least harm analysis. There are no 6(f) properties in the project extent.

e Chapter 5, Environmental Justice, discusses the impacts of implementing the project
alternatives that result in disproportionately high impacts on minority populations or low-
income populations.

3.17.2 Laws, Regulations, and Orders

This section presents federal, state, and local laws, regulations, orders, and plans applicable to
cultural resources affected by the project. The Authority would implement the HSR system,
including the project extent, in compliance with all federal and state regulations.

The primary applicable federal and state laws and regulations protecting cultural resources are
Section 106 of the NHPA, as amended, the National Environmental Policy Act (NEPA),

Section 4(f) of the Department of Transportation Act of 1966, the CEQA, and California Public
Resources Code (Cal. Public Res. Code) Sections 5024.1 and 21084.1. This section describes
these and other federal and state laws and regulations that pertain to cultural resources, as well
as regional and local planning guidance and ordinances.
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Pursuant to 23 U.S.C. Section 327, under the National Environmental Policy Act (NEPA)
Assignment Memorandum of Understanding (MOU) between the FRA and the State of California,
the Authority is the lead agency for environmental reviews and approvals for the project (FRA and
State of California 2019). The FRA retains its responsibilities under certain other federal
environmental laws such as the Clean Air Act (air quality conformity determinations) and
government-to-government tribal consultations.

Information regarding the location of Native American archaeological and other culturally
sensitive sites is exempt from disclosure to the public under California and federal laws;
therefore, this section does not include the locations of these sites. Specifically, the California
Public Records Act exempts from public disclosure the records of Native American graves,
cemeteries, sacred places, features, and objects described in Sections 5097.9 and 5097.933 of
the Cal. Public Res. Code (Government Code [Gov. Code] § 6254, subd.(r)). The act also
exempts from public disclosure records that relate to archaeological site information and reports
maintained by or in the possession of the California Department of Parks and Recreation (DPR),
the State Historical Resources Commission, the California State Lands Commission (CSLC), the
Native American Heritage Commission (NAHC), other state agencies, or local agencies, including
the records that agencies obtain through a consultation process with a California Native American
tribe (Gov. Code § 6254.10). In addition, CEQA Guidelines prohibit inclusion of information about
the location of archaeological sites and Sacred Lands in an EIR (CEQA Guidelines § 15120,
subd.(d)). Federal law also exempts from disclosure information pertaining to sensitive cultural
resource information (54 United States Code [U.S.C.] § 307103).

3.17.2.1 Federal
National Environmental Policy Act

NEPA, as amended, establishes the federal policy of protecting important historic, cultural, and
natural aspects of our national heritage during federal project planning. All federal or federally
assisted projects requiring action pursuant to Section 102 of NEPA must take into account the
effects on cultural resources. According to the NEPA regulations, in considering whether an
action may “significantly affect the quality of the human environment,” an agency must consider,
among other things, unique characteristics of the geographic area such as proximity to historic or
cultural resources (40 Code of Federal Regulations [C.F.R.] § 1508.27(b)(3)) and the degree to
which the action may affect districts, sites, highways, structures, or objects listed in or eligible for
listing in the NRHP.

The NEPA regulations also require that, to the fullest extent possible, agencies prepare EISs
concurrently with and integrated with impact analyses and related surveys and studies required
by the NHPA. When Section 106 of the NHPA and NEPA are integrated, project impacts that
cause adverse effects under Section 106 are described in the EIS.

Federal Railroad Administration, Procedures for Considering Environmental Impacts
(64 Federal Register 28545)

On May 26, 1999, FRA released the Procedures for Considering Environmental Impacts (FRA
1999). These FRA procedures supplemented the CEQ regulations (40 C.F.R. Part 1500 et seq.)
and describe FRA’s process for assessing the environmental impacts of actions and legislation
proposed by the agency and for the preparation of associated documents (42 U.S.C. § 4321 et
seq.). 12 The FRA Procedures for Considering Environmental Impacts state that “the EIS should
identify any significant changes likely to occur in the natural environment and in the developed

1 While this EIR/EIS was being prepared, FRA adopted new NEPA compliance regulations (23 C.F.R. 771). Those
regulations only apply to actions initiated after November 28, 2018. See 23 C.F.R. 771.109(a)(4). Because this EIR/EIS
was initiated prior to that date, it remains subject to FRA’s Environmental Procedures rather than the Part 771 regulations.

2 The Council on Environmental Quality issued new regulations on July 14, 2020, effective September 14, 2020, updating
the NEPA implementing procedures at 40 C.F.R. Parts 1500-1508. However, this project initiated NEPA before the
effective date and is not subject to the new regulations, relying on the 1978 regulations as they existed prior to September
14, 2020. All subsequent citations to Council on Environmental Quality regulations in this environmental document refer to
the 1978 regulations, pursuant to 40 C.F.R. 1506.13 (2020) and the preamble at 85 Fed. Reg. 43340.
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environment. The EIS should also discuss the consideration given to design quality, art, and
architecture in project planning and development as required by U.S. Department of
Transportation Order 5610.4.” These FRA procedures state that an EIS should consider possible
impacts on cultural resources.

National Historic Preservation Act (54 U.S.C. § 300101 et seq., including Section 106 of the
NHPA, 54 U.S.C. § 306108)

The NHPA establishes the federal government policy on historic preservation and the programs,
including the NRHP, through which this policy is implemented. Under the NHPA, significant
cultural resources, referred to as historic properties, include any prehistoric or historic district,
site, building, structure, or object included in, or determined eligible for inclusion in, the NRHP.
Historic properties also include resources determined to be National Historic Landmarks (NHL).
NHLs are nationally significant historic places designated by the Secretary of the Interior (SOI)
because they possess exceptional value or quality in illustrating or interpreting United States
heritage. A property is considered historically significant if it meets one of the NRHP criteria and
retains sufficient historic integrity to convey its significance. This act also established the Advisory
Council on Historic Preservation (ACHP), an independent federal agency that administers
Section 106 of the NHPA by developing procedures to protect cultural resources included in, or
eligible for inclusion in, the NRHP. Regulations are published in 36 C.F.R. Parts 60, 63, and 800.

Implementing Regulations for Section 106 of the National Historic Preservation Act (36
C.F.R. Part 800)

Section 106 requires that effects on historic properties be taken into consideration in any federal
project. The process has four steps: (1) initiating the Section 106 process, which includes
identifying and initiating consultation with Native American tribes, local governments, and other
interested parties; (2) identifying historic properties; (3) assessing adverse effects; and (4)
delineating stipulations by which to resolve adverse effects in an agreement document.

Section 106 affords the ACHP and the SHPO, as well as other consulting parties, a reasonable
opportunity to comment on any project that would adversely affect historic properties. SHPOs
administer the national historic preservation program at the state level, review NRHP
nominations, maintain data on historic properties that have been identified but not yet nominated,
and consult with federal agencies during Section 106 review.

The NRHP eligibility criteria (36 C.F.R. § 60.4) were used to evaluate historic significance of
resources within the project’'s APE. The criteria for evaluation are:

A. [Properties] that are associated with events that have made a significant contribution to the
broad patterns of our history

B. [Properties] that are associated with the lives of persons significant to our past

C. [Properties] that embody the distinctive characteristics of a type, period, or method of
construction, or that represent the work of a master; or that possess high artistic values; or
that represent a significant and distinguishable entity whose components may lack individual
distinction

D. [Properties] that have yielded, or may be likely to yield, information important in prehistory or
history.

In addition to being significant under one or more of these criteria, NRHP eligibility requires that
the resource retain sufficient integrity to convey its significance. Integrity is evaluated through
consideration of characteristics that existed during a resource’s period of significance. Integrity is
evaluated with regard to the retention of some or all of the following: location, design, setting,
materials, workmanship, feeling, and association.

Section 101(d)(6)(A) of the NHPA allows properties of traditional religious and cultural importance
to a Native American tribe to be determined eligible for NRHP inclusion. In addition, a broader
range of TCPs are also considered and may be determined eligible for or listed in the NRHP.
TCPs are places that may be eligible because of their association with cultural practices or beliefs
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of living communities that (a) are rooted in that community’s history, and (b) are important in
maintaining the continuing cultural identity of the community. In the NRHP programs, culture is
understood to mean the traditions, beliefs, practices, customary ways of life, arts, crafts, and
social institutions of any community, be it an Indian tribe, a local ethnic group, or the nation as a
whole.

The implementing regulations for Section 106 (36 C.F.R. Part 800) allows for programmatic
alternatives to the implementation of Section 106 if the review of the undertaking is governed by a
federal agency program alternative established under Part 800.14. Accordingly, the Authority
consulted with the California SHPO and the ACHP in the drafting of an agreement identifying
programmatic alternatives for conducting Section 106 for the statewide HSR program. The PA
was executed in 2011 (Volume 2, Appendix 3.17-D). The Surface Transportation Board (STB)
determined that it has jurisdiction over the California HSR System under 49 U.S.C. §
10501(a)(2)(A). As such, on January 18, 2018, STB requested that it be added as an invited
signatory to the PA to fulfill its obligations under Section 106. The PA provides an overall
framework for conducting this project’s Section 106 process, including guidance for establishing
the APE, interested party and tribal consultation, survey, and evaluation. While the studies
conducted primarily follow the Section 106 process as well as industry standards, programmatic
alternatives as agreed upon in the PA, and pursuant to Section 800.14, include:

e The exemption of certain properties deemed to have little or no potential to be eligible for the
NRHP

e “Streamlined” or abbreviated documentation of significantly altered resources that have
reached 50 years of age

e Arequirement to prepare a memorandum of agreement (MOA) for each project section that
adversely affects, or has the potential to adversely affect, historic properties

e Arequirement to prepare treatment plans—one for built historic properties and one for
archaeological properties—that tier off each MOA.

Section 4(f) of the Department of Transportation Act (49 U.S.C. § 303)

Section 4(f) of the Department of Transportation Act of 1966, codified in federal law at 49 U.S.C.
Section 303, prohibits use of a publicly owned park, recreation area, wildlife or waterfowl refuge,
or a publicly or privately owned historic site of national, state, or local significance that is listed in
or determined to be eligible for the NRHP for a transportation project unless the Secretary of
Transportation has determined that there is no feasible and prudent alternative to such use and
the project includes all possible planning to minimize harm to the property resulting in such use.

Use in Section 4(f) is when the transportation project requires a physical taking or other direct
control of the land for the purposes of a project. Use of a Section 4(f) property also includes
adverse impacts or constructive use when proximity impacts substantially impair or diminish the
activities, features, or attributes of the resources that contribute to its significance. The
responsible agency can determine that the project impacts on a Section 4(f) property is de
minimis, or a minor use of a Section 4(f) property without having to make a finding that there are
no prudent and feasible avoidance alternatives. A determination of a de minimis impact on a
Section 4(f) historic property requires a Section 106 finding of no adverse effect on a historic
property.

Archaeological and Historic Preservation Act (54 U.S.C. 8§ 312501-312508)

This act provides for preserving significant historic or archaeological data that may otherwise be
irreparably lost or destroyed by construction of a project by a federal agency or under a federally
licensed activity or program. This data includes relics and specimens.

American Antiquities Act (54 U.S.C. 88 320301-320303)

The American Antiquities Act prohibits appropriation, excavation, injury, or destruction of “any
historic or prehistoric ruin or monument, or any object of antiquity” on lands owned or controlled
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by the federal government. The act also establishes penalties for such actions and sets forth a
permit requirement for collection of antiquities on federally owned lands.

American Indian Religious Freedom Act (42 U.S.C. § 1996)

The American Indian Religious Freedom Act protects and preserves the traditional religious rights
and cultural practices of American Indians, Eskimos, Aleuts, and Native Hawaiians. The act
requires policies of all governmental agencies to respect the free exercise of native religion and to
accommodate access to and use of religious sites to the extent that the use is practicable and is
not inconsistent with an agency’s essential functions. If a place of religious importance to
American Indians may be affected by a project, the American Indian Religious Freedom Act
promotes consultation with Indian religious practitioners, which may be coordinated with

Section 106 consultation.

Archaeological Resources Protection Act (54 U.S.C. § 300101)

This statute was enacted to secure, for the present and future benefit of the American people, the
protection of archaeological resources and sites on federally owned lands and Indian lands. It was
also enacted to foster increased cooperation and exchange of information between governmental
authorities, the professional archaeological community, and private individuals (8 2(4)(b)).

Native American Grave Protection and Repatriation Act (25 U.S.C. 88 3001-3013)

The Native American Grave Protection and Repatriation Act (NAGPRA) describes the rights of
Native American lineal descendants, Indian tribes, and Native Hawaiian organizations with
respect to the treatment, repatriation, and disposition of Native American human remains,
funerary objects, sacred objects, and objects of cultural patrimony, referred to collectively in the
statutes as cultural items, with which they can show a relationship of lineal descent or cultural
affiliation. One purpose of the statute is to provide greater protection for Native American burial
sites and more careful control over the removal of Native American human remains, funerary
objects, sacred objects, and items of cultural patrimony on federal and tribal lands.

Presidential Memorandum, Government-to-Government Relations with Native American
Tribal Governments, April 29, 1994

Directed to the heads of executive departments and agencies, this memorandum outlines the
principles that are to be followed in interactions with the governments of federally recognized Native
American tribes. It includes provisions for government-to-government relations and consultation,
and requires assessment of the impact of federal government plans, projects, programs, and
activities on tribal trust resources and assurance that tribal government rights and concerns are
considered during the development of such plans, projects, programs, and activities.

Consultation with Indian Tribal Governments (USEO 13175)

This U.S. Presidential Executive Order (USEQ) establishes regular and meaningful consultation
and collaboration with officials of federally recognized Indian tribes in the development of federal
policies that have tribal implications, to strengthen the government-to-government relationships
with Indian tribes, and to reduce the imposition of unfunded mandates upon Indian tribes. It sets
forth guiding principles for government-to-government relations with Indian tribes, along with
criteria for formulating and implementing policies that have tribal implications.

U.S. Department of Transportation Tribal Consultation Plan (DOT Order 5301.1)

In response to USEO 13175, this plan states that as an executive agency, the U.S. Department of
Transportation has a responsibility and is committed to working with the governments of federally
recognized Indian tribes in a unique relationship, respecting tribal sovereignty and self-
determination. The plan identifies specific goals, including establishing direct contact with Indian
tribal governments at reservations and tribal communities and seeking tribal government
representation in meetings, conferences, summits, advisory committees, and review boards
concerning issues with tribal implications.
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Executive Order 13007 — Indian Sacred Sites

Executive Order 13007, Indian Sacred Sites (61 Fed. Reg. 26771-26772 (1996)), directs federal
land managing agencies to accommodate access to, and ceremonial use of, Indian sacred sites
by Indian religious practitioners and to avoid adversely affecting the physical integrity of such
sacred sites. In the locations where the project would cross federal lands, there are no sacred
sites as defined in Executive Order 13007. As a result, sacred sites are not discussed further in
this analysis.

3.17.2.2 State

California Environmental Quality Act (Cal. Public Res. Code § 21083.2) and CEQA
Guidelines (14 Cal. Code Regs. § 15064.5)

CEQA requires the lead agency to consider the impacts of a project on historical resources.
CEQA Guidelines Section 15064.5 provides specific guidance for determining the significance of
impacts on historical resources (CEQA Guidelines § 15064.5(b)), and unique archaeological
resources (CEQA Guidelines § 15064.5(b) and Cal. Public Res. Code § 21083.2). Under CEQA
these resources are called historical resources whether they are of historic or prehistoric age.
Cal. Public Res. Code Section 21084.1 defines historical resources as those listed, or eligible for
listing, in the CRHR, or those officially designated or recognized as historically significant by a
local government pursuant to a local ordinance or jurisdiction (county or city) unless the
preponderance of the evidence demonstrates that the resource is not historically or culturally
significant. “Historic properties” listed in or determined eligible for the NRHP that are in California
are considered historical resources for the purposes of CEQA and are also listed in the CRHR.
The CRHR criteria for listing such resources are based on, and are very similar to, the NRHP
criteria. Cal. Public Res. Code Section 21083.2 and CEQA Guidelines Section 15064.5(c) provide
further definitions and guidance for archaeological sites and their treatment.

Different legal rules apply to the two different categories of cultural resources, though the two
categories sometimes overlap where a “unique archaeological resource” also qualifies as an
“historical resource.” In such an instance, the more stringent rules for the protection of
archaeological resources that are historical resources apply.

California Code of Regulations (Cal. Code Regs.) Section 15064.5 also prescribes a process for
addressing the existence, or likelihood, of Native American human remains, as well as the
unexpected discovery of any human remains during implementation of a project. This process
includes consultations with appropriate Native American tribes.

Guidelines for the implementation of CEQA define procedures, types of activities, persons, and
public agencies required to comply with CEQA. Section 15064.5(b) defines project effects that
would “cause a substantial adverse change in the significance of an historical resource” as
significant effects on the environment. Substantial adverse changes include physical changes to
both the historical resource and its immediate surroundings.

Section 15126.4(a)(1) states that an EIR should describe feasible measures that could minimize
significant adverse impacts. Section 15126.5(b) describes mitigation measures related to impacts
on historical resources.

California Register of Historical Resources (Cal. Public Res. Code § 5024.1, 14 Cal. Code
Regs. § 4850)

Cal. Public Res. Code Section 5024.1 establishes the CRHR, which lists all California properties
considered to be significant historical resources. The CRHR also includes all properties listed or
determined eligible for listing in the NRHP, including properties evaluated and determined eligible
under Section 106. The criteria for listing on the CRHR are similar to those of the NRHP:

1. [Resources that are] associated with events that have made a significant contribution to the
broad patterns of California’s history and cultural heritage

2. [Resources that are] associated with the lives of persons important in our past
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3. [Resources that] embody the distinctive characteristics of a type, period, region, or method of
construction, or represents the work of an important creative individual, or possesses high
artistic value

4. [Resources that have] yielded, or may be likely to yield, information important in prehistory or
history

The CRHR regulations govern the nomination of resources to the CRHR (14 Cal. Code Regs.
§ 4850). The regulations set forth the criteria for eligibility as well as guidelines for assessing
historical integrity and resources that have special considerations.

California Native American Graves Protection and Repatriation Act (Cal. Health & Safety
Code § 8010 et seq.)

The California Native American Graves Protection and Repatriation Act establishes a state
repatriation policy consistent with, and facilitates implementation of, the federal NAGPRA. The act
strives to ensure that all California Native American human remains and cultural items are treated
with dignity and respect, and asserts intent for the state to provide mechanisms for aiding
California Native American tribes, including non-federally recognized tribes, in repatriating
remains.

3.17.2.3 Regional and Local Plans, Policies, and Ordinances

Volume 2, Appendix 2-J provides summaries of the regional and local plans, policies, ordinances,
and goals reviewed for consistency. Volume 2, Appendix 2-K further details the project’s
inconsistency with local and regional land use policies.

3.17.3 Regional and Local Policy Analysis

The Authority is a state agency and therefore is not required to comply with local land use and
zoning regulations; however, it has endeavored to design and construct the project to be as
compatible as possible with land use and zoning regulations. For example, the Authority would
design the project to minimize impacts on archaeological resources and historic built resources
and to comply with state and federal regulations such as the NHPA and CEQA, which aim to
preserve and interpret resources important in U.S. and California prehistory and history.

CEQA and the CEQ regulations require a discussion of inconsistencies or conflicts between a
proposed undertaking and regional or local plans and policies. The Authority reviewed a total of
233 regional and local policies, and these are described in Volume 2, Appendix 2-J. The project is
consistent with 224 policies, goals, objectives, and implementing actions and inconsistent with
nine policies and goals. The project alternatives would be inconsistent with certain provisions of
the following regional and local policies and goals:

e Envision San Jose 2040 General Plan (City of San Jose 2011) Goal ER-10 and Goal LU-
13—The project would affect known archaeological and built historical resources and has the
potential to encounter unknown archaeological resources or human remains, which is
inconsistent with local policies and goals to preserve significant archaeological and built
historical resources. However, the steps taken to identify ways to avoid such impacts or, if
avoidance is infeasible, to mitigate for the impacts are consistent with the policies and goals.
Volume 2, Appendix 2-K, describes in detail the application of mitigation measures (as
described in Section 3.17.8, Mitigation Measures) to reconcile inconsistencies where feasible.

e Santa Clara County General Plan (County of Santa Clara 1994) Goal 5.1, Policy C-RC-
52—The project would affect known archaeological and built historical resources and has the
potential to encounter unknown archaeological resources or human remains, which is
inconsistent with local policies and goals to protect and preserve heritage resources.
However, the steps taken to identify ways to avoid such impacts or, if avoidance is infeasible,
to mitigate for the impacts are consistent with the policies and goals. Volume 2, Appendix 2-
K, describes in detail the application of mitigation measures (as described in Section 3.17.8,
Mitigation Measures) to reconcile inconsistencies where feasible.
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e City of Santa Clara General Plan (City of Santa Clara 2010) P1, Goal 5.6.2-P1 and Goal
5.6.3-G1—The project would affect known archaeological and built historical resources, and
has the potential to encounter unknown archaeological resources or human remains, which is
inconsistent with Goal 5.6.3-G1 to protect and preserve archaeological and built historical
resources in the City of Santa Clara. However, the steps taken to identify ways to avoid such
impacts or, if avoidance is infeasible, to mitigate for the impacts is consistent with the policies
and goals. Volume 2, Appendix 2-K, details the application of mitigation measures to
reconcile inconsistencies where feasible. As Goal 5.6.2-P1 also involves the evaluation of
proposed changes to properties within 100 feet of a locally designated historic resource, to
assess whether the resource’s integrity would be affected, it is possible that construction
activities would occur within 100 feet of a locally designated historical resource that is not
within the APE. In any such instance, the project would not avoid, minimize, or mitigate
potential impacts to that resource. As such, inconsistencies would not be reconciled with the
City of Santa Clara’s General Plan Policy 5.6.2-P1.

e City of Morgan Hill General Plan (City of Morgan Hill 2016) Policy HC-8.1—The project
would affect known archaeological and built historical resources, and has the potential to
encounter unknown archaeological resources or human remains, which is inconsistent with
the local policy to protect historic resources in the City of Morgan Hill from loss and
destruction. However, the steps taken to identify ways to avoid such impacts or, if avoidance
is infeasible, to mitigate for the impacts is consistent with the policies and goals. Volume 2,
Appendix 2-K details the application of mitigation measures to reconcile inconsistencies,
where feasible.

e San Benito County 2035 General Plan (County of San Benito 2015) Goal NCR-7—The
project would affect known archaeological and built historical resources, and has the potential
to encounter unknown archaeological resources or human remains, which is inconsistent with
the local goal to protect, preserve, and enhance cultural resources in San Benito County.
However, the steps taken to identify ways to avoid such impacts or, if avoidance is infeasible,
to mitigate for the impacts is consistent with the policies and goals. Volume 2, Appendix 2-K
details the application of mitigation measures to reconcile inconsistencies, where feasible.

e 2030 Merced County General Plan (County of Merced 2013) Goal RCR-2 and Policies
RCR-2.1 and RCR-2.5—The project would affect known archaeological and built historical
resources, and has the potential to encounter unknown archaeological resources or human
remains, which is inconsistent with the local goal to protect and preserve archaeological and
built historical resources. However, the steps taken to identify ways to avoid such impacts or,
if avoidance is infeasible, to mitigate for the impacts is consistent with the policies and goals.
Volume 2, Appendix 2-K details the application of mitigation measures to reconcile
inconsistencies, where feasible.

3.17.4  Coordination of Section 106 Process with NEPA and CEQA Compliance

The ACHP advises federal agencies to coordinate compliance with Section 106 of the NHPA and
the procedures in the regulations implementing Section 106 with steps taken to meet the
requirements of NEPA so that they can meet the purposes and requirements of both statutes in a
timely and efficient manner. When NEPA review and Section 106 are integrated, the lead agency
can assess ways to avoid, minimize, or mitigate adverse effects while identifying alternatives and
preparing NEPA documentation. Similarly, both CEQA Guidelines and NEPA regulations
encourage the preparation of joint documents as a way to avoid duplication and delay and to
coordinate measures to avoid, minimize, or mitigate impacts on historic resources. 36 C.F.R. Part
800 defines the Section 106 process and documentation requirements. Such measures to avoid,
minimize, or mitigate impacts on historic resources are binding commitments documented in this
Final EIR/EIS, as well as in compliance with Section 106 by the preparation of an MOA. There
are some specific CEQA and NEPA requirements that diverge from the Section 106 process;
Section 3.17.6.3 addresses these exceptions.
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The Section 106 PA provides an overall framework for how the Authority would achieve compliance
with Section 106 of the NHPA, and includes stipulations regarding the identification, evaluation, and
treatment of historic properties; delineation of the APE; consultations with tribal governments, local
agencies, and interested parties; and standards for technical documentation. Pursuant to the
requirements of CEQA, qualified professionals considered those property types exempted under
the Section 106 PA for their potential to be historical resources under CEQA, and found that
resources meeting those property types do not qualify as CEQA historical resources.

3.17.4.1  Section 106 Technical Studies Prepared for the Project

Authority analysts followed guidance prescribed by Section 106 of the NHPA in the studies
conducted in preparation of this section. These studies include the results of background
literature and records research, pedestrian field surveys, and consultations with the Native
American community, the SHPO, other interested parties, and local, state, or federal agencies
(see San Jose to Merced Historic Architectural Survey Report [HASR] [Authority 2019a] and San
Jose to Merced Archaeological Survey Report [ASR] [Authority 2019b]). The reports in

Table 3.17-1 document compliance with Section 106 of the NHPA.

Table 3.17-1 Section 106 Technical Reports and Concurrence Dates

Report Title Report Submission Date SHPO Concurrence Date
Archaeological Survey Report 7/29/19 8/27/19

Historic Architectural Survey Report 6/13/19 71219

Finding of Effect 2127119 3/27/2020
Memorandum of Agreement 6/2121 Prior to ROD

SHPO = State Historic Preservation Officer
TBD = to be determined

In general, the ASR documents research efforts, known archaeological sites, newly discovered
archaeological sites if any are identified, and consultation efforts with Native American tribes. The
HASR documents research efforts, known historic built resources, newly identified historic built
resources, and consultation efforts with historical interest groups. The Finding of Effect (FOE)
documents how the project would affect historic properties—both archaeological and built. These
documents inform the findings described in this resource section.

Stipulation VIII.A of the Section 106 PA requires that the Authority develop an MOA for each
project where it is determined that there would be an adverse effect on historic properties or when
phased identification is necessary and adverse effects would occur. The MOA documenting
agreement on the treatment of historic properties within the APE would be developed with input
from consulting parties, and it would be executed prior to issuance of the record of decision
(ROD). In accordance with Section 106 PA Stipulations VIII.B.i and VIII.B.ii, the Authority would
develop treatment plans—one for archaeological resources and one for historic built resources—
to detail the treatment measures negotiated for all historic properties within the project.

The archaeological treatment plan (ATP) and built environment treatment plan (BETP) would
define the process by which these treatment measures would be applied to each known resource
identified in the MOA as being adversely affected, and would also outline measures for the
phased identification of historic properties as additional parcel access is obtained and design
work is completed. The MOA and treatment plans would provide specific performance standards
that would avoid, minimize, or mitigate each adverse effect. The measures stipulated in the
Section 106 consultation process have been coordinated with the measures outlined in this Final
EIR/EIS. These measures will be incorporated into the design and construction documents to
incorporate them into the project.
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3.17.4.2  Agency, Native American, Interested Parties, and Public Outreach
Efforts

CEQA, NEPA, and Section 106 of the NHPA all require outreach regarding cultural resources to
government agencies, Native Americans, and other parties who may have a demonstrated
historic preservation interest in properties that would be affected by a project. To the extent
possible, the cultural resources outreach requirements for CEQA, NEPA, and Section 106 have
been coordinated to identify interested parties early in the process to achieve maximum
participation in identifying cultural resources, addressing impacts on cultural resources, and
developing appropriate mitigation measures. The primary goals of this outreach are to identify
any cultural resources of concern to these parties and to provide them an opportunity to become
Section 106 consulting parties to participate in the development of significance findings,
assessments of effect, and mitigation measures. For this reason, cultural resources outreach for
the project began in the early scoping phase of the process.

The Section 106 PA describes the process for consulting with Native Americans and other
interested parties. Specifically, Stipulation V.A. of the Section 106 PA states that, “the public and
consulting parties will have an opportunity to comment and have concerns taken into account on
findings identified in Section 106 survey and effects documented via attendance at public
meetings where they can submit comments on the information presented, as well as access [t0]
the Section 106 documents via email requests to the Authority’s website.” Furthermore,
Stipulation V.C specifies that tribal consulting parties be consulted at key milestones in the
Section 106 and NEPA processes to gain input from the tribal governments.

Some tribal consultation may be protected by information restrictions and not available for public
review; however, tribal engagement and consultation with the Section 106 consulting parties has
remained ongoing throughout the environmental document preparation process, and would
continue through the construction phase of the project during implementation of the MOA and
treatment plans. In meetings held with representatives of the Amah Mutsun Tribal Band, the
areas of Pacheco Pass, and Pajaro floodplain in particular, were identified as culturally important
landscapes highly sensitive for pre-contact cultural as well as natural resources. In addition, in a
phone call with a representative of the Amah Mutsun Tribal Band of Mission San Juan Baultista,
and in comments received from a representative of the Indian Canyon Mutsun Band of
Costanoan, consulting party tribes reiterated that this area is sensitive for pre-contact resources,
that care should be taken to avoid any resources, and that a tribal monitor should be present for
ground-disturbing activities. Comments received from a representative from the Northern Valley
Yokuts regarding the ASR expressed concern regarding the limited pedestrian archaeological
field survey and emphasized the importance of including Native American participants at all
stages of project development including but not limited to survey and monitoring.

Agency and Interested Party Outreach

The Authority contacted potentially interested parties including local government planning
departments, historic preservation organizations, historical societies, libraries, and museums. In
accordance with Section 106 PA Stipulation V.A., these interested agencies, groups and
individuals were invited to comment on the significance findings and treatments proposed, and
those with demonstrated interest in the project were invited to participate as consulting parties in
the preparation of the MOA. A table describing this contact is provided in Volume 2, Appendix
3.17-A. This table also summarizes outreach to 113 state, regional, and local agencies that may
have responsibilities for historic properties and may want to review reports and findings for a
project within their jurisdiction.

3.17.4.3 Native American Outreach and Consultation

The Authority engaged tribal governments in the early stages of project development by inviting
them to participate in the cultural resources investigations throughout the project delivery
process. In California, for projects that issue a Notice of Preparation after July 1, 2015, Assembly
Bill (AB) 52 (codified as Cal. Public Res. Code 88 2018.3.1, 21083.3.2, and 21082.3) requires the
lead agency to offer Native American tribes with an interest in tribal cultural resources within its
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jurisdiction the opportunity to consult on CEQA documents. AB 52 does not apply to the project
because the Notice of Preparation was issued prior to July 1, 2015. However, through the
engagement efforts, tribal participation in the cultural resources studies for the project included
tribal contributions to the identification of resources and culturally sensitive areas, participation in
project alignment tours, and participation in pedestrian archaeological field surveys.

Tribes also contributed to, reviewed, and commented on cultural resources technical reports, and
will assist in the development of MOAs and ATPs. Tribal representatives collaborated on the
development of mitigation options to address impacts on significant cultural resources, and will
monitor construction activities in archaeologically sensitive areas and archaeological excavations.
The Authority relies on the NAHC to identify those Native American tribal governments with whom
it is most appropriate to consult for a given geographical area. These include both federally
recognized and non-federally recognized tribes. The Authority regularly obtains a revised/updated
list of local tribes from the NAHC so the most current tribal contact information is available when
communicating with tribal representatives.

A table provided in Volume 2, Appendix 3.17-B summarizes the outreach with Native Americans
undertaken to date for this section. Three tribes have elected to be a consulting party, and they
are included in the list of consulting parties. The Authority contacted 44 tribes and individuals as
part of this effort. The Authority will continue to consult with Native American tribes and
individuals after the ROD, as previously inaccessible parcels are acquired, accessed, and
surveyed.

Consulting Parties

Of the interested parties contacted, five Native American groups, one historical society, and four local
government departments requested to be Section 106 consulting parties for the cultural resources
investigation and the preparation of the MOA. As of September 2021, the consulting parties are:

Amah Mutsun Tribal Band

Amah Mutsun Tribal Band of Mission San Juan Bautista
Indian Canyon Mutsun Band of Costanoan

North Valley Yokuts Tribe

Tamien Nation

Surface Transportation Board

City of San Jose

City of Gilroy

San Jose Historical Landmarks Commission

(Santa Clara) Valley Transportation Authority (VTA)

3.17.5 Methods for Evaluating Impacts

Methods for identifying and evaluating the significance of historic properties and historical
resources, and assessing impacts on these properties and resources, were conducted in
accordance with the Section 106 PA. This document provides an overall framework for
conducting the Section 106 process, including outreach and consultation efforts, delineation of
the APE, historic properties identification procedures, assessment of adverse effects and
treatment of historic properties, documentation standards, and state and federal agency oversight
in compliance with the NHPA. Additional direction by the Authority provides guidance in
compliance with NEPA and CEQA. The Section 106 FOE report documents the assessment of
known and potential adverse effects on historic properties that could occur during project
construction or operation. Assessment of impacts on CEQA-only resources are also included in
the FOE. As summarized in Section 3.17.1, Introduction, three other resource sections and two
chapters in this Final EIR/EIS provide additional information related to historic properties.

3.175.1 Definition of Resource Study Areas/Area of Potential Effects

As defined in Section 3.1, Introduction, RSAs are the geographic boundaries in which the
environmental investigations specific to each resource topic were conducted. The RSA for impacts on
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cultural resources encompasses the areas directly or indirectly affected by construction and operation
of the project. These areas include the project footprint for each of the project alternatives, including
the associated electrical interconnection and network upgrades (EINU).

The Section 106 process uses the APE for the RSA for cultural resources surveys and analyses.
Regulations implementing Section 106 of the NHPA require that the lead agency establish an
APE for all federal projects (36 C.F.R. § 800.4(a)(1)). The PA assigns the delineation of the APE
to the Authority (PA Stipulation 11.B). The APE is the geographic area or areas within which a
project may cause alterations in the character or use of historic properties, if any such properties
exist (36 C.F.R. § 800.13(d)). The APE was established following guidelines provided in PA
Attachment B. The APE considers both construction-related effects as well as operational effects.
The survey and impacts analysis under CEQA and NEPA also used the APE as the RSA.

Area of Potential Effects Consideration of Archaeological Resources

The method for considering archaeological resources when establishing the APE was established
in accordance with Attachment B and Stipulation VI.A of the Section 106 PA. The APE includes
the area of ground to be disturbed before, during, and after project construction as well as during
operation. This area includes, but is not limited to, excavation for the vertical and horizontal
profiles of the alignment, station location footprints, geotechnical drilling, grading, cut-and-fill,
easements, staging/laydown areas, utility relocation, borrow sites, spoils areas, temporary or
permanent road construction, grade separations features, infrastructure demolition, biological
mitigation areas, and all permanent rights-of-way (i.e., the project footprint). In areas where
project activities would take place below the surface, the vertical extent of the APE extends to the
anticipated depth of these activities. Tunnels would be excavated at greater depths (up to 1,200
feet below the ground surface) and would pass under buried archaeological resources, except at
tunnel portal locations where massive excavation and levelling is required. These areas were
included in the APE for the purposes of the records search and to inform the historic context. The
vertical APE was delineated in coordination with project engineers and includes maximum depth
of ground disturbance for various features of the project.

Volume 2, Appendix 3.17-C includes a map set containing a generalized overview map for
potentially affected archaeological resources, alternative alignments, and project footprints. The
appendix does not include individual archaeological site maps, because the location of such
resources is protected from public disclosure under state and federal law.

Area of Potential Effects Consideration of Historic Built Resources

The methodology for considering historic built resources when establishing the APE follows
standard practices for the discipline, Attachment B of the Section 106 PA, and the Authority’s
Cultural Resources Technical Guidance Memorandum #1 (Authority 2013), and is detailed in the
project HASR (Authority 2019a). The APE includes all legal parcels intersected by the proposed
HSR right-of-way for all project alternatives, including proposed ancillary features such as grade
separations, stations, maintenance facilities, utilities, and construction staging areas. The APE
includes properties where historic materials or associated landscape features would be demolished,
moved, or altered by construction. The types of resources encountered in the project vicinity and
the proposed project construction activities guided the delineation of the APE. The APE is larger
than the project footprint as a result of consideration of historic built resources. It is delineated to
take into consideration effects caused by visual, audible, or atmospheric intrusions onto a property;
the potential for vibration-induced damage; or isolation of a property from its setting. Visual and
audible changes have the potential to affect character-defining features of some historic built
resources. Volume 2, Appendix 3.17-C includes an overview map of potentially affected historic
built resource locations and project alternative alignments, as well as individual historic built
resource maps that show alternatives, footprint boundaries, and historic property boundaries.
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3.17.5.2 Impact Avoidance and Minimization Features

IAMFs are project features that are considered to be part of the project and are included as
applicable in each of the alternatives for purposes of the environmental impact analysis. The full
text of the IAMFs that are applicable to the project is provided in Volume 2, Appendix 2-E. The
following IAMFs are applicable to the cultural resources analysis:

o CUL-IAMF#1: Geospatial Data Layer and Archaeological Sensitivity Map
e CUL-IAMF#2: WEAP Training Session

e CUL-IAMF#3: Pre-Construction Cultural Resource Surveys

e CUL-IAMF#4: Relocation of Project Features when Possible

e CUL-IAMF#5: Archaeological Monitoring Plan and Implementation

e CUL-IAMF#6: Pre-Construction Conditions Assessment, Plan for Protection of Historic Built
Resources, and Repair of Inadvertent Damage

e CUL-IAMF#7: Built Environment Monitoring Plan
e CUL-IAMF#8: Implement Protection and/or Stabilization Measures

This environmental impact analysis considers these IAMFs as part of the project design. Within
Section 3.17.7, Environmental Consequences, each impact narrative desc