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1 Introduction 

1.1 BACKGROUND 

The California Environmental Quality Act (CEQA) of 1970 (Public Resources Code [PRC] Sections 21000 

et seq.) and the CEQA Guidelines (California Code of Regulations Title 14, Section 15000) require a 

public agency with discretionary authority to issue a permit or other approval to evaluate the 

environmental impacts of its action. Phillips 66 (applicant) submitted a Land Use Permit (LUP) application 

for its proposed Rodeo Renewed Project (Project) with the Contra Costa County Department of 

Conservation and Development in 2020. Approval or denial of the LUP is a discretionary action requiring 

review under CEQA (PRC Section 21080). As the CEQA Lead Agency with discretionary authority for 

approving the LUP (PRC Section 21067; California Code of Regulations Title 14, Section 15367), in 

May of 2022, the Board of Supervisors for Contra Costa County (County) certified an Environmental 

Impact Report (referenced herein as the “2022 EIR”) for the Project as having been prepared in 

compliance with CEQA and approved the Project. The 2022 EIR can be found in its entirety at the 

County’s website: https://www.contracosta.ca.gov/RodeoRenewed (link)  

In June 2022, a CEQA lawsuit was filed in the Contra Costa County Superior Court challenging the 

certification of the 2022 EIR and the approval of the Project. (Communities for a Better Environment, et al., 

v. County of Contra Costa, et al., Contra Costa County Superior Court Case No. N22-1080.) On 

July 21, 2023, the Superior Court, the Honorable Edward G. Weil presiding, issued a Statement of Decision 

in which the Superior Court remanded to the County for reconsideration three issues in the 2022 EIR (refer 

to Appendix A of the Draft REIR discussion below). On August 23, 2023, the Superior Court entered 

judgment and issued a peremptory writ of mandate to the County to decertify the 2022 EIR and to conduct 

further environmental review in compliance with CEQA to remedy the three issues identified in the 

Statement of Decision. On October 12, 2023, the Superior Court reaffirmed its Statement of Decision (see 

Appendix B of this Final REIR), allowing the Land Use Permit (Contra Costa County 2022a) to remain in 

place and allowing Project construction activities, and ruled that the judgment would be modified to enjoin 

Project operations until further order of the Court. The Superior Court did not identify any other CEQA 

violations, and the remaining content of the 2022 EIR is valid. 

The County prepared a Draft Revised Environmental Impact Report (Draft REIR) to address the three 

issues identified in the Statement of Decision and to conduct further environmental review in compliance 

with CEQA as directed by the Superior Court. Consistent with the peremptory writ of mandate issued by 

the Superior Court, the Revised EIR need only address those issues specified in the Statement of 

Decision as necessary to achieve compliance with CEQA. Except for the three issues specified in the 

Statement of Decision, the remainder of the 2022 EIR previously prepared and certified by the County 

was either not challenged or was found by the Court to be in compliance with CEQA, and therefore 

remains valid. The Final 2022 EIR (State Clearinghouse No. 20200120330), to the extent it does not 

conflict with the additional information provided in this Final REIR, is incorporated herein by reference.  

Analyses in the 2022 EIR that were not identified in the Statement of Decision and peremptory writ of 

mandate as requiring reconsideration have not been revised and were not recirculated. Pursuant to 

CEQA Guidelines Section 15088.5(f)(2), reviewers were notified that their comments should be limited to 

the revised chapters or sections of the Draft REIR. Pursuant to CEQA Guidelines Section 

15088.5(f)(2)(ii), written responses have been prepared only to comments received regarding the 

contents of the REIR.  

https://www.contracosta.ca.gov/RodeoRenewed
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1.2 PURPOSE OF THIS FINAL REVISED ENVIRONMENTAL IMPACT REPORT 

As described in CEQA Guidelines Section 15089, the Lead Agency must evaluate comments received on 

the Draft EIR and prepare written responses and consider the information contained in a Final EIR before 

approving a project. The purpose of a Final EIR is to provide an opportunity for the lead agency to 

respond to comments made by the public and agencies regarding the Rodeo Renewed Project Draft 

Revised EIR (REIR). Pursuant to CEQA Guidelines Section 15132, a final EIR consists of:  

(a)  the Draft EIR or a revision of the Draft EIR; (b) comments and recommendations 

received on the Draft EIR either verbatim or in summary; (c) a list of persons, 

organizations, and public agencies commenting on the Draft EIR; (d) the responses 

of the Lead Agency to significant environmental points raised in the review and 

consultation process; and (e) any other information added by the Lead Agency.  

This Final Revised EIR (REIR) constitutes the second part of the REIR for the Project and is intended to 

be a companion to the Draft REIR. The Draft REIR for the Project, which was circulated for public review 

and comment from October 24, 2023, through December 8, 2023, constitutes the first part of the REIR 

and is incorporated by reference and bound separately (refer to 

https://www.contracosta.ca.gov/RodeoRenewed (link). Accordingly, the REIR for the Project comprises 

the following:  

• Draft REIR and Appendices  

• Final REIR and Appendices 

The Draft REIR and Final REIR, as well as the portions of the 2022 EIR determined by the Superior Court 

to be in compliance with CEQA, will comprise the EIR for the project. The EIR will be considered anew by 

Contra Costa County for certification. Certification entails determination by Contra Costa County, as Lead 

Agency, that the EIR has been completed in compliance with CEQA, that the decision-making body 

reviewed and considered the information in the EIR, and that the EIR reflects its independent judgment. If 

the EIR is certified, Contra Costa County will file a return to the writ specifying the actions taken to comply 

with the writ and take necessary actions to discharge the writ. 

1.3 MITIGATION MONITORING AND REPORTING PROGRAM 

Public Resources Code section 21081.6 and State CEQA Guidelines Section 15097 (Mitigation 

Monitoring or Reporting) require public agencies to establish monitoring or reporting programs for projects 

approved by a public agency whenever approval involves the adoption of specified environmental findings 

related to an EIR (also mitigated negative declarations). Accordingly, as Lead Agency, the County has 

prepared a Mitigation Monitoring and Reporting Program (MMRP) for the proposed Project.  See 

Appendix A of this document. 

https://www.contracosta.ca.gov/RodeoRenewed
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1.4 ORGANIZATION OF THE FINAL REIR 

The Final REIR is organized into the following chapters: 

• Chapter 1: Introduction. This chapter provides the background of the proposed Project and 

Statement of Decision, describes the purpose of the Final REIR, summarizes the Final REIR 

public review process, and identifies the contents of each section. 

• Chapter 2: List of Commenters. Lists the names of agencies, organizations, and individuals 

who commented on the Draft REIR. 

• Chapter 3: Responses to Comments. This chapter first presents Master Responses to address 

topics that apply to numerous comments received on the Draft REIR. This chapter then presents 

copies of the written comments received. Specific responses to the individual coded comments in 

each correspondence are provided following each commenting letter/email. 

• Chapter 4: County-Initiated Updates and Errata to the Draft REIR. This chapter includes 

revisions to the Draft REIR that represent minor changes or additions in response to some of the 

comments received on the Draft EIR, and additional edits to provide clarification of Draft REIR 

text. New text is indicated in double underline and text to be deleted is reflected by double strike 

through. Text changes are presented in the page order in which they appear in the Draft REIR. 

• Appendix A: Mitigation Monitoring and Reporting Program. This appendix includes the final 

MMRP for the Rodeo Renewed Project EIR. The MMRP is the document that will be used by the 

enforcement and monitoring agencies responsible for the implementation of the Project’s 

mitigation measures and are listed by environmental topic. The MMRP identifies each mitigation 

measure, the applicable enforcement agency, monitoring agency, monitoring phase, monitoring 

frequency, and action indicating compliance. 

• Appendix B: Motion to Vacate Judgment and Writ, Amended Judgment Granting 

Peremptory Writ of Mandate.  This appendix includes two referenced court documents related 

to the Project. 

• Appendix C: Odor Prevention and Management Plan.  This appendix includes the revised 

Odor Prevention and Management Plan that incorporates revisions made as a result of 

responding to comments. 
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2 List of Commenters 

The County received 32 comment letters during the comment period on the Draft REIR for the proposed 

Project. The table below indicates the numerical designation for each of the 32 comment letters, and the 

author of the comment letter, received by the County. Letters are grouped by agencies, organizations, 

and individuals, but are otherwise presented in alphabetical order.  

Table 2-1 Commenters on the Draft REIR 

Commenter Comment Letter Number 

State, Regional, and Local Agencies  

Bay Area Air Quality Management District 1 

East Bay Municipal Utility District 2 

Stanislaus County  3 

Organizations  

Biofuelwatch 4 

Community Energy reSource (November 28, 2023) 5 

Community Energy reSource (December 8, 2023) 61 

Center for Biological Diversity and Communities for a Better Environment 7 

Contra Costa Construction and Trades Council 8 

Council of Industries  9 

Industrial Association of Contra Costa County  10 

International Brotherhood of Boilermakers Local 549 11 

International Brotherhood of Electrical Workers Local 302 12 

Iron Workers Local 378 13 

LiUNA Laborers Local 324 14 

Pacific Gas & Electric Company (October 25, 2023) 15 

Pacific Gas and Electric Company (October 26, 2023) 161 

Pacific Gas and Electric Company (November 27, 2023) 17 

Phillips 66 Community Advisory Panel 18 

Plumbers & Steamfitters Local 342 19 

Steelworkers Local 326 20 

Individuals  

Brandon 21 

Brennan, Maureen 22 

Brown, Clair 23 

Callaghan, Janet 24 

Davidson, Charles 251 

 
1  Due to the volume of documents, the attachments to Comment Letters 6, 16, and 25 supporting the commenters’ 

comments can be found in their entirety on the County’s website: https://www.contracosta.ca.gov/RodeoRenewed  (link).   

https://www.contracosta.ca.gov/RodeoRenewed
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Commenter Comment Letter Number 

Luchini, Richard (December 5, 2023) 26 

Luchini, Richard (December 7, 2023) 27 

Moore, Mike 28 

Pygeorge, Janet 29 

Rieser, Nancy 30 

Warren, Jan 31 

Webster, Ronald 32 
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3 Responses to Comments 

3.1 INTRODUCTION 

This chapter includes copies of the written comments received electronically via 

joseph.lawlor@dcd.cccounty.us by email, or by mail during the public review and comment period on the 

Draft REIR. This chapter also presents consolidated Master Responses that address recurring comments 

or topics raised throughout individual comment letters2. 

As required by CEQA Guidelines Section 15088(c), the focus of the responses to comments is “the 

disposition of significant environmental issues raised.” Therefore, detailed responses are not provided to 

comments that do not relate to environmental issues. However, in some cases, additional information has 

been added for reference and clarity. 

3.2 MASTER RESPONSES 

Because several of the comment letters received had similar concerns relating to the Draft REIR, a set of 

consolidated responses, or “Master Responses”, were developed to address common concerns and 

avoid repetition within this chapter. References back to these Master Responses are made throughout 

the individual responses presented in this chapter: 

• Master Response No. 1: Odor Mitigation 

• Master Response No. 2: Piecemealing 

• Master Response No. 3: Cumulative Impacts 

• Master Response No. 4: Feedstock Analysis 

• Master Response No. 5: Marathon Renewable Fuels Operations and Hazards 

• Master Response No. 6: Carbon Plant and H Cycle 

• Master Response No. 7: Scope of the Draft REIR and County Obligations 

• Master Response No. 8: Non-CEQA Topics and Project Merits 

  

 
2  Due to the volume of documents, the attachments to Comment Letters 6, 16, and 25 supporting the commenters’ 

comments can be found in their entirety on the County’s website: https://www.contracosta.ca.gov/RodeoRenewed  (link).   

mailto:joseph.lawlor@dcd.cccounty.us
https://www.contracosta.ca.gov/RodeoRenewed


Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-2   

 

This Page Intentionally Left Blank 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-3 

Master Response No. 1: Odor Mitigation 

The following responds to various concerns commenters raised regarding odor at the Rodeo Refinery. 

The Odor Prevention and Management Plan (OPMP) has been revised since the Draft REIR and is 

presented as Appendix C of this Final REIR.  To see the OPMP text changes between the Draft REIR 

and the Final REIR, see Chapter 4, County-Initiated Updates and Errata to the Draft REIR. 

Adequacy of the Draft REIR’s Approach to Odor Mitigation 

Certain comments raise concerns regarding the adequacy of the County’s revised discussion of mitigation 

measures relating to odors. 

CEQA requires a lead agency to propose and describe mitigation measures to minimize a project’s 

significant environmental impacts.  Pub. Resources Code, §§ 21002.1(a), 21100(b)(3).  “Any action, 

whether it be part of the project or imposed as a condition of approval, that is designed to avoid, minimize, 

rectify, or reduce or eliminate a significant environmental impact . . . qualifies as a mitigation measure.”  

Center for Biological Diversity v. Dept. of Fish & Wildlife (2015) 234 Cal.App.4th 214, 240 (citing CEQA 

Guidelines, §§ 15126.4(a)(1), 15370.)   

The County has determined that operation and maintenance of the Project at the Rodeo Refinery will 

result in less-than-significant odor impacts with mitigation (refer to Draft REIR, Table 4.3-10, page 9).  As 

described in Draft REIR Section 4.3.9, Impact 4.3-5, robust control measures have been engineered into 

Project facility design, employing odor control strategies such as sealed covers for potential odor-

generating equipment, fixed roof or floating roof tanks, scrubbing and incineration systems, and vapor 

collection and treatment systems.  To address potential unforeseen odorous releases, the County has 

imposed a number of mitigation measures in the Draft REIR.  Mitigation Measure AQ-4 requires Phillips 

66 to implement an OPMP to diligently identify and remediate any potential odors generated by the facility, 

and new Mitigation Measure AQ-5 provides for additional mitigative operating requirements and 

monitoring procedures at the rail offloading rack area, Tank 100, other renewable storage tanks, and the 

Pretreatment Unit (PTU).  

As part of its Statement of Decision, the Superior Court determined that the 2022 EIR improperly deferred 

mitigation of odor impacts.  Specifically, the Superior Court indicated that the County should have included 

details of the draft Odor Management Plan in the 2022 EIR or explain why it was impractical or infeasible 

to do so.  The Draft REIR addresses this aspect of the Superior Court’s determination in the Draft REIR, 

Section 4.3-5, page 12 and Appendix E).  As noted above, Mitigation Measure AQ-4 requires Phillips 66 to 

implement the OPMP and integrate the plan as a part of daily operations at the facility.   

In addition to incorporating the full OPMP to the REIR, the County has supplemented the OPMP’s 

mitigatory impact (Mitigation Measure AQ-4) with the new Mitigation Measure AQ-5 requiring additional 

monitoring and mitigation procedures at key facility locations.  As an extra level of assurance, this new 

measure goes so far as to require taking equipment out of service if it is suspected or determined to be 

responsible for odorous emissions that cannot be otherwise mitigated or controlled.  This must be done as 

soon as practicable, and no later than 24 hours after receiving an offsite odor complaint. Certain 

commenters argue that the 24-hour time frame should be shortened; however, a shutdown after 24 hours 

would occur only as the worst-case scenario if no other successful measures or quicker shutdown can be 

achieved. Given the Project’s complexities, the County believes the timeframe provided to be what is 

effective and reasonably feasible.  



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-4   

Certain commenters also suggest that the OPMP and the Draft REIR’s mitigation measures are not in 

alignment—specifically, these commenters express concern that the actions to mitigate or control odors 

may not be taken on odors detected through Leak Detection and Repair (LDAR) programs, fenceline 

monitoring, employee observations, or self-inspections, despite these mechanisms of odor monitoring 

being identified in the OPMP.  The OPMP has been revised to clarify that all sources or processes 

determined or suspected to contribute to offsite odors shall be mitigated or otherwise controlled as soon 

as practicable and, if initiated by an offsite complaint, then no later than within 24 hours of receiving the 

offsite odor complaint. 

In its Statement of Decision, the Superior Court noted that an operating permit from an air district could be 

sufficient to show mitigation had not been inappropriately deferred in some circumstances but found that 

the County had not established that the Project’s Bay Area Air Quality Management District (BAAQMD) 

permit was enough to make up for the lack of detail about the draft Odor Management Plan in the 2022 

EIR.  In the Draft REIR, in addition to providing the full OPMP, the County explains in detail why the 

Project’s BAAQMD permits help provide extra assurance of satisfactory mitigation.  See Draft REIR, 

Section 4.3-5, page 11.   

The Project received its Authority to Construct (ATC) from BAAQMD in January 2023 (see Draft REIR, 

Appendix D).  As explained in the Draft REIR, “[t]he ATC set forth the conditions to construct the Project, 

which following completion of the Start-up Notification and required certifications, are expected to be 

conditions of the associated Permit to Operate (PTO).”  The Project’s permit incorporates an array of 

requirements to prevent and manage odors, including those associated with Tank 100, other storage 

tanks, and the PTU.  Among these requirements is the mandate that any odorous emissions sources from 

the PTU and associated tanks be abated by biofilters and activated carbon vessels.  See Draft REIR, 

Section 4.3-5.  The ATC also specifically requires that final design drawings and specifications of odor 

mitigation equipment be provided to BAAQMD before the Project’s permit to operate is issued.  The Draft 

REIR’s full discussion of the Project’s BAAQMD permit provisions (appearing at Draft REIR Section 4.3-5, 

pages 11–12), demonstrates that, while the Project does not rely on BAAQMD’s odor control requirements 

alone for odor abatement, these requirements complement the Project’s design elements, operational 

procedures, and OPMP measures to mitigate the risk of potentially significant impacts.  Given that the 

BAAQMD Permit to Operate is already a legal prerequisite to Project operations met by the Project, the 

County does not find it necessary to include requirement of that permit as a condition of Project approval 

as some commenters suggest.  

The evidence summarized above and set forth in detail in the Draft REIR (including the OPMP in 

Appendix C of this Final REIR) supports the County’s determination that potential odor impacts from the 

Project will be reduced to a less than significant level by the mitigation measures presented.  In making its 

determination, the County is entitled to rely on the discussion and analysis in the 2022 EIR and the Draft 

REIR, as well as the input of its staff and other agencies. See, for example, Mira Mar Mobile Community 

v. City of Oceanside (2004) 119 Cal.App.4th 477, 496 (citing agency support for city’s mitigation as 

evidence of its efficacy).  No evidence has been presented by commenters that demonstrates that 

implementation of the measures identified in the Draft REIR will not be effective in mitigating any 

potentially significant odor impact of the Project.  The Draft REIR’s mitigation measures incorporate 

engineered controls; operational procedures and monitoring; and requirements for rapid redress of odors, 

up to and including equipment shutdown.  These measures provide the degree of finality and specificity 

routinely accepted by courts, particularly where the exact location and type of a given impact is not able to 

be known in advance.  See, for example, Cal. Oak Foundation v. Regents of Univ. of Cal. (2010) 188 

Cal.App.4th 227, 278–279 (determining that adequate mitigation had been provided through a 

combination of measures and best practices as to afford appropriate protection of “any type of 

[archaeological] resource that might be discovered” during project implementation and rejecting the claim 

that the project proponent promised “only to take ‘appropriate steps’ to ensure that resources are 
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protected”).  In sum, the County believes the Draft REIR has provided a sufficiently detailed explanation of 

the selected mitigation measures and has established how, taken together, these measures will 

adequately address potential odor impacts from the Project.  

Additionally, commenters contend that the County should develop predictions of the Project’s feedstocks 

and use those predictions to inform the development of odor controls.  As explained below in Master 

Response No. 4, the County is not able to reasonably predict the Project’s feedstock mix beyond the 

information already provided in the 2022 EIR.  Because the Project’s exact feedstock mix is unknown and 

subject to fluctuation, the Project has been designed with controls to address odors from all the potential 

renewable feedstock types the Project will be able to process.  Attempts to tailor odor mitigation to one 

particular mix or mixes of feedstocks based on uncertain predictions would risk having incomplete or 

inadequate mitigation, given the potential for the Project to need to rely on different feedstock types and 

ratios over time. Rather than engage in a speculative projection of feedstocks and extrapolate an 

uncertain mitigation approach based thereon, the County has developed Project features and measures 

that will mitigate odor impacts from the full variety of feedstocks the Project may use.  

Deferral of Mitigation 

Commenters contend that the County has impermissibly deferred necessary formulation of odor mitigation 

measures by having a flexible OPMP. As discussed above, the Draft REIR has addressed the Superior 

Court’s concerns about deferred mitigation for odor impacts by providing the full OPMP document that 

was not included in the 2022 EIR.  The County also expanded its explanation of how the Project’s 

engineered technologies and complementary BAAQMD permit requirements will help ensure any potential 

odors from the facility are adequately controlled, and it incorporated an additional mitigation measure 

(Mitigation Measure AQ-5) to solidify the operating and monitoring procedures expected to bring potential 

odor impacts below the level of significance.  

The County did not impermissibly defer the formulation of odor mitigation measures by committing to 

mitigation measures that retain flexibility for future conditions.  

While a lead agency generally cannot defer the formulation of mitigation measures indefinitely into the 

future, the details of a mitigation measure may be developed after project approval if including them 

during a project’s environmental review would be “impractical or infeasible,” provided that the agency 

commits to mitigation, adopts specific performance standards the mitigation will achieve, and identifies the 

types of actions that can achieve those standards.  CEQA Guidelines, § 15126.4(a)(1)(B).  “When, for 

practical reasons, mitigation measures cannot be fully formulated at the time of project approval, the lead 

agency may commit itself to devising them at a later time, provided the measures are required to satisfy 

specific performance criteria articulated at the time of project approval.”  Center for Biological Diversity v. 

Dept. of Fish & Wildlife, supra, 234 Cal.App.4th at page 241 (internal quotation marks omitted).  “Deferral 

of the specifics of mitigation is permissible where the local entity commits itself to mitigation and lists the 

alternatives to be considered, analyzed and possibly incorporated in the mitigation plan.”  Defend the Bay 

v. City of Irvine (2004) 119 Cal.App.4th 1261, 1275.   

As CEQA permits, Air Quality Mitigation Measure AQ-4 commits the County to mitigation while retaining 

flexibility for future conditions.3  Under this mitigation measure, Phillips 66 has developed its OPMP, which 

will be an integrated part of daily operations at the Rodeo facility.  The OPMP will provide continuous 

 
3  See City of Hayward v. Trustees of Cal. State Univ. (2015) 242 Cal.App.4th 833, 855 (finding proper deferral and 

crediting argument that lead agency be allowed to “retain the flexibility to select those programs that best work at a given 
point in time”); Residents Against Specific Plan 380 v. County of Riverside (2017) 9 Cal.App.5th 941, 971 (finding 
performance standard rather than prescriptive mitigation measure proper to allow implementation of mitigation to be 
tailored to future information). 
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evaluation of the overall system performance, to allow for identification of trends in order to improve the 

plan, and update of odor management and control strategies as necessary.  In addition, the OPMP 

includes guidance for the proactive identification and documentation of odors through routine employee 

observations, routine operational inspections, and odor compliant investigations.  Most significantly, the 

OPMP requires that all odor complaints received by the facility be investigated as soon as is practical, 

within the confines of proper safety protocols and site logistics.  (For a complete list of OPMP 

requirements, see Draft REIR Section 4.3, Air Quality Measure AQ-4 and Appendix E.)  As these OPMP 

requirements illustrate and as discussed further above, the County has specified performance standards 

that will mitigate odor impacts of the Project while retaining flexibility to accommodate future conditions.  

BAAQMD Requested Revisions to the OPMP 

The Bay Area Air Quality Management District (BAAQMD) (Comment Letter 1) requested that the OPMP 

provided in the Appendix E of the Draft REIR be revised to include specified additional information related 

to how Phillips 66 will prevent and mitigate odors through best management practices, inspections, record 

keeping, and staff training.  The BAAQMD then provided a list of items that the OPMP should include. 

The OPMP has been revised to incorporate the BAAQMD’s request for this additional information, and is 

provided as Appendix C, Odor Prevention and Management Plan in this Final REIR.  The revised OPMP 

replaces Appendix E of the Draft REIR.  No revisions were required to Draft REIR Mitigation Measure AQ-

4: Implement Odor Prevention and Management Plan, Mitigation Measure AQ-5: Rail Offloading Rack 

Mitigation, Tank 100 Mitigation, Renewable Feedstock Storage Mitigation, or Pretreatment Unit Mitigation.  

Refer to Appendix A, Mitigation Monitoring and Reporting Program, which includes the final MMRP for the 

Rodeo Renewed Project EIR. 

To see the OPMP text changes between the Draft REIR and the Final REIR, see Chapter 4, County-

Initiated Updates and Errata to the Draft REIR. 
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Master Response No. 2: Piecemealing 

Because a number of comments on the Draft REIR refer back to content and issues discussed in the 

2022 EIR Master Response No. 7: Project Description-Piecemealing, we have provided it below for the 

reader’s reference. Following the 2022 EIR Master Response No. 7 in this document, we provide 

additional responses to comments on the Draft REIR.. 

2022 EIR MASTER RESPONSE NO. 7: PROJECT DESCRIPTION-PIECEMEALING 

Comments received state that the Draft EIR fails to include as part of the Rodeo Renewed Project the 

following activities or projects: (1) the processing of renewable feedstocks at Rodeo Refinery's Unit 

250; (2) Nustar Shore Terminals (Nustar project); and (3) terminal and wharf improvements at the 

Port of Los Angeles. None of these activities is part of the Rodeo Renewed Project. The Draft EIR's 

project description is complete and correct in not including these other activities or projects, as 

discussed below. 

CEQA “Piecemealing” 

The comments state that the County improperly divided the Rodeo Renewed Project into two or more 

different projects, which is often referred to as “piecemealing” in CEQA parlance (or improper project 

segmentation). The CEQA piecemealing refers to whether the overall environmental effects are 

understated, minimized, or submerged by evaluating the projects separately. In case law, the 

California Supreme Court affirmed that a lead agency must consider the environmental effects of a 

future action if: “(1) [that future action] is a reasonably foreseeable consequence of the initial project; 

and (2) the future expansion or action will be significant in that it will likely change the scope or nature 

of the initial project or its environmental effect.” Laurel Heights Improvement Assn. of San Francisco, 

Inc. (1988) 47 Cal.3d 376, 396. Courts have also held that projects with "significant independent or 

local utility" are not considered part of the same project.4 The County followed established principles 

for assessing "the whole of the action," in its review of the Rodeo Renewed Project.  

Unit 250 Operations 

Comments state that existing renewable feedstock processing at the Rodeo Refinery's Unit 250 is 

functionally part of the Rodeo Renewed Project. That is not the case. Unit 250 is a diesel hydrotreater 

that has been operational for approximately 15 years. In April 2021, Phillips 66 began processing 

pretreated renewable feedstocks in the unit, whereas previously the unit solely processed petroleum 

feedstocks. Unit 250 has the flexibility to run either feedstock and, notwithstanding the Rodeo 

Renewed Project, will continue to process either pretreated renewable feedstocks or petroleum 

feedstocks depending on future market considerations such as transportation, logistics, economic, 

supply, and possibly other factors. Further, absent the Rodeo Renewed Project, Unit 250 renewable 

feedstock processing will continue to supplement the Rodeo Refinery's current, primary operation of 

refining crude oil and other petroleum feedstocks, but on a small scale (i.e., less than 10 percent of 

the throughput capacity). As described in the following paragraphs, the processing of renewable 

feedstocks at Unit 250 involves typical operational activities using existing equipment, whereas the 

Rodeo Renewed Project will transform the entire Rodeo Refinery by introducing new equipment and 

a new mode of operations. 

The Project will transform the existing Rodeo Refinery into a facility that no longer refines crude oil. 

The Project will permanently shut down refinery equipment for crude oil refining. It also will include 

 
4  See Planning and Conservation League v. Castaic Lake Water Agency (2009) 180 Cal.App.4th 210, 237 [rejecting 

allegations of piecemealed review for projects that had “significant independent or local utility”]; see also Banning Ranch 
Conservancy (2012) 211 Cal.App.4th 1209, 1223-26 [rejecting allegations of piecemealed review for a park that would be 
built regardless of other proposed development]. 
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the shutdown of the Santa Maria Refinery, as well as removing the Pipeline Sites from service. The 

renewable feedstocks delivered to the Rodeo Refinery as part of the Project will first undergo 

pretreatment (in the proposed PTU) prior to being manufactured into renewable transportation fuels 

onsite. This is not the case for renewable feedstock processing in Unit 250. There, renewable 

feedstocks received at the Rodeo Refinery are already pretreated offsite prior to being processed in 

Unit 250 using the same equipment that was (and still can be) used for refining petroleum feedstocks 

until the Rodeo Renewed Project is operational.  

Importantly, Unit 250 can process pretreated renewable feedstocks without the Rodeo Renewed 

Project and has done so for almost a year. It will continue to do so whether the Rodeo Renewed 

Project becomes operational or not. The processing of renewable feedstocks has independent utility 

from the Rodeo Renewed Project. The converse is true as well: the Rodeo Renewed Project has 

independent utility from renewable feedstock processing at Unit 250. If Unit 250 was dismantled 

tomorrow, the Rodeo Renewed Project would still occur as currently proposed.  

Comments also state that the Rodeo Renewed Project “would depend on Unit 250 to maximize onsite 

refining of the pretreated feed output [of the proposed PTU]; and in turn, Unit 250 would be 

dependent on the Project for economical access to pretreated feed, feedstock acquisition, and Unit 

250 product distribution.” While it is true that, from time to time, treated renewable feedstocks from 

the proposed PTU may be used as an alternative source of feedstock for Unit 250 (in addition to 

offsite-treated renewable feedstock), the Rodeo Renewed Project does not depend on Unit 250 to 

maximize onsite processing of the PTU output.  

Depending on market conditions and feedstock supply, untreated feedstock that is received at the 

Rodeo refinery and processed through the Rodeo Renewed PTU and that cannot be processed 

onsite will be sold to third parties for processing elsewhere. Operational and market flexibility is the 

purpose underlying construction and operation of the third PTU processing train — not maximization 

of onsite processing using Unit 250 solely for the processing of treated feedstocks. The use of Unit 

250 for processing pretreated feedstocks that are outputs from the yet-to-be-constructed PTU does 

not make Unit 250 “functionally part” of or an “interdependent component” of the Project.  

Comments note that changes were made to Unit 250. However, the work on Unit 250 has been 

consistent with typical operational, maintenance, and turnaround activities for equipment used at the 

Rodeo Refinery. Industrial facilities regularly implement changes to equipment or facilities for 

maintenance or upgrades, and these activities generally do not require a permit from a regulatory 

agency. The County determined that none of the Unit 250 work needed a discretionary permit, and 

thus, CEQA review was not required for the work performed on Unit 250, per Contra Costa County 

Ordinance Code Section 84-63 (i.e. hazardous materials land use ordinance).  

Comments also state that Phillips 66 began processing renewable feedstocks in Unit 250 without a 

BAAQMD permit, which is not the case. The Rodeo Refinery has a facility air permit from BAAQMD 

that includes Unit 250 operations (BAAQMD 2018). The air permit covering Unit 250 operations 

applies whether petroleum feedstocks or renewable feedstocks are processed in the unit.5 

The comments also conclude that the BAAQMD permitting issue “underscores the need for the Draft 

EIR to determine whether Unit 250 is functionally part of the [Rodeo Renewed] Project and if so — 

evaluate it as such.” This statement does not render the Draft EIR deficient, nor does it transform Unit 

250 operations from a standalone, separate project into part of the Rodeo Renewed Project.  

The comments also make related technical claims (Karras, Attachment C, page 13) that “the 

deoxygenated output of HEFA hydrotreating is too waxy to meet fuel specifications and must be 

 
5  On July 31, 2013, the California Air Resources Board and the State Water Resources Control Board issued a joint 

statement stating that renewable diesel should be treated the same as conventional CARB diesel for all purposes. 
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isomerized in a separate processing step before it can be sold as transportation fuel...Unit 250 

depends on the project isomerization component to make its output saleable....” This is not accurate 

as renewable fuels production from Unit 250 meets all of CARB's diesel specifications without a 

separate processing step. Also refer to Master Response No. 5, Renewable Fuels Processing.  

CEQA prohibits piecemeal review, which is separating a large project into smaller pieces to avoid 

CEQA significance thresholds by dividing environmental effects among two or more projects. As 

indicated in the forgoing discussion, this is not the case with the Rodeo Renewed Project and existing 

renewable feedstock processing in Unit 250. 

To summarize, the operational capacity of the Rodeo Refinery did not change when it began 

processing renewable feedstocks in Unit 250; Phillips 66 is still utilizing existing equipment, without 

modification, to process pretreated renewable feedstocks, which is not the case with the Rodeo 

Renewed Project; and the Rodeo Renewed Project is undergoing full environmental review under 

CEQA. As such, the “piecemealing to avoid environmental review” argument does not apply here.  

Comments on the 2023 Draft REIR 

To directly respond to comments on the Draft REIR on the subject of the project description and 

piecemealing, the County provides the following: 

Certain commenters assert that the legal question of whether projects are separate from one another “is 
determined by scrutinizing whether or not ‘two projects were “related in (1) time, (2) physical location and 
(3) the entity undertaking the action.”’ While courts have recognized those features as valid 
considerations, that is not the defining standard. As the Superior Court’s Statement of Decision indicated, 
the relevant case law establishes that two projects “must be linked in way that logically makes them one 
project, not two.” Statement of Decision, page 8 (quoting Make UC A Good Neighbor v. Regents of Univ. 
of Cal. (2023) 88 Cal.App.5th 656). Specifically, as the Superior Court quoted from the Make UC a Good 
Neighbor case cited above, “two projects may be kept separate when, although the projects are related in 
some ways, they serve different purposes or can be implemented independently.”  Statement of Decision, 
page 8 (quoting Make UC a Good Neighbor v. Regents of Univ. of Cal., supra, 88 Cal. App. 5th at page 
684). The Superior Court further clarified that the inquiry is not whether two projects hypothetically could 
have been implemented independently, but whether in fact the projects are interdependent in the sense 
that “one would not be done without the other.”  Statement of Decision, page 8.  

Unit 250 Is Not a Part of the Project 

As discussed thoroughly in the 2022 EIR, and resolved in the Superior Court’s July 21, 2023, Statement 

of Decision, Unit 250 is a separate project pursuant to CEQA. Nevertheless commenters questioned the 

status of Unit 250 as a separate project from the Rodeo Renewed Project.  

As the Superior Court determined in the Statement of Decision, Unit 250 is not part of the Project. The 

Court found that, apart from the NuStar rail terminal linkages, the changes related to Unit 250 were 

“separate from the [Rodeo Renewed] Project,” and “Unit 250 and this Project would have happened 

independently from each other.” Statement of Decision, page 11. In addition, Unit 250 and the Rodeo 

Renewed Project serve different purposes, as “Unit 250 is designed to process a relatively small amount 

of pretreated renewable feedstocks, while the Rodeo Renewed Project is designed to change the entire 

Rodeo Refinery from a petroleum facility to one that only processes renewable feedstocks.” Id.  

It appears that some commenters misread the Superior Court’s determination and were under the 

impression that the Court ordered that the project description be revised to include Unit 250. As explained 

above, Unit 250 operations are distinct from Project operations, and the Court acknowledged that “Unit 

250 and this Project would have happened independently from each other and thus, there was not 
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improper piecemealing for most of the changes to Unit 250.” (Statement of Decision, page 11 expressing 

reservations about NuStar terminal, as discussed below). Instead of requiring the County to conduct 

further analysis of the potential impacts of Unit 250 as part of the Project, as comments suggest, the 

Court only required the County to discuss Unit 250 in the cumulative impact section, recognizing that Unit 

250 operations remain distinct from the Project. Id. at pages 11–12.  

Other comments state that the Draft REIR is “silent” regarding Unit 250. This is incorrect. Within the Draft 

REIR, Unit 250 is addressed in an explanation of the project description (Section 1.1.1, pages 1–2) and 

described and analyzed in detail in the cumulative impacts section (Section 6.4.1.1, pages 16–17). These 

sections fulfill the Superior Court’s specific directives to focus its project description reconsideration on 

“changes to the NuStar terminal,” and to “discuss Unit 250 in the cumulative impact section.” (Statement 

of Decision, pages 12, 29)  

Multiple commenters also state that the Draft REIR does not adequately address the connection between 

Unit 250 and the Project, resulting in improper piecemealing of Unit 250 impacts. However, as discussed 

above, the Court concluded that Unit 250 operations are independent from the Project. In reaching this 

determination, the Court relied on evidence presented in the 2022 EIR’s Master Response No. 7 

(reproduced above) and elsewhere in the administrative record, and on briefings to the court explaining 

the linkage of Unit 250 to the rest of the Rodeo Refinery.  

As described in detail in the 2022 EIR Master Response No. 7, Unit 250 is interconnected to the Rodeo 

Refinery. Unit 250 is a diesel hydrotreater that has operated for over 15 years (Contra Costa County 

2022b, pg. 3-54). Unit 250 receives feedstocks that are pretreated elsewhere and processes them into 

renewable transportation fuels while retaining the flexibility to process petroleum feedstocks. Id. In 

contrast, the Rodeo Renewed Project would shut down the Rodeo refinery’s crude oil refining equipment, 

and renewable feedstocks delivered to the facility would be pretreated onsite in the Pretreatment Unit 

(PTU) before being processed into renewable transportation fuels onsite. Id. While pretreated renewable 

feedstocks from the PTU may occasionally be used as an alternative source of feedstock for Unit 250, the 

Project does not depend on Unit 250 to maximize onsite processing of PTU output (Contra Costa County 

2022b, pg. 3-54). 

Some commenters contend that Phillips 66’s November 2023 California Air Resource Board (CARB) Low 

Carbon Fuel Standard (LCFS) Fuel Pathway Report (“Pathway Report”) (S&T 2023) demonstrates 

connectivity between Unit 250 and the Project. Though this is not the case, the Pathway Report does help 

note the connections between Unit 250 and the Rodeo Refinery. As the report indicates, production of 

renewable diesel at Unit 250 began in early April 2021 (S&T 2023, page 1). To produce renewable diesel, 

Unit 250 uses hydrogen from either the Rodeo Refinery or Air Liquide, a “third-party hydrogen plant 

owned and operated by Air Liquide.” Id. at page 3. Unit 250 can use four potential streams of hydrogen at 

the Rodeo Refinery, but typically uses only two of those at any given time. Id. at page 14. This information 

further illustrates that, while Unit 250 is part of the Rodeo Refinery and sources hydrogen from there, it 

remains separate from the Project itself, which involves the shutdown of crude oil refining equipment to 

make way for the eventual pretreatment and processing of feedstocks onsite. 

Certain comments focus on hydrogen linkages between Unit 250 and the Project by stating Unit 250’s 

use of hydrogen sourced from the Rodeo Refinery or Air Liquide establishes that Unit 250, NuStar, and 

the Rodeo Refinery are “all part of the same project.” This is not the case. Analogous to an electricity 

source providing power to several users, the Rodeo Refinery’s hydrogen is a utility that is drawn upon as 

needed by a number of different users. Use of the same hydrogen source does not make Unit 250 part of 

the Project, any more than use of electricity from the same utility makes different businesses the same 

entity, especially when each was designed to operate independently of the other. 
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As stated in Section 3.4.2.2 of the 2022 DEIR, the Hydrogen Plant (Unit 110) produces hydrogen and steam 

for use in hydrotreaters and other refinery processes within the Rodeo Refinery (Contra Costa County 

2022c, pg. 3-54). The 2022 DEIR describes the process for making renewable diesel which requires the 

use of hydrotreaters and hydrogen. (Contra Costa County 2022c, pages 3-17, 3-26). As the 2022 EIR 

Master Response No. 5: Renewable Fuels Processing explains, the Rodeo Refinery sources its hydrogen 

from elsewhere onsite (at Unit 110), or from nearby (at Air Liquide, an existing third-party supplier of 

hydrogen) (Contra Costa County 2022b, pg. 3-39).  For a detailed explanation of hydrogen processing 

methods at the Rodeo Refinery, please refer to Master Response No. 5 in the 2022 EIR. 

NuStar Rail Terminal Is Not Part of the Project 

As is discussed in Master Response No. 7: Scope of the Draft REIR and County Obligations, the Superior 

Court’s Statement of Decision directed the County to reconsider the NuStar rail terminal as part of the 

Rodeo Renewed project description. The Superior Court indicated that, as to the 2022 EIR, “the record 

regarding NuStar is limited and with more information it may be possible to show that NuStar’s changes 

can be considered a separate project but on the current record the Court cannot make this finding.” 

(Statement of Decision, page 10)  

Consistent with the Superior Court’s decision, the County has conducted a thorough review and 

assessment of the NuStar rail terminal facility and its connections to the Project. As Draft REIR 

Section 1.1.1 explains, since 2021, Phillips 66 has received approximately 12,000 barrels per day (bpd) of 

pretreated renewable feedstocks from a pipeline connecting Unit 250 at the Rodeo Refinery to the NuStar 

rail terminal facility. The entire 12,000 bpd amount received by Phillips 66 is used for processing in Unit 

250, which (as explained above) is a distinct operational unit of the Rodeo Refinery that is not a part of 

the Project.  

A few commenters have stated that changes made to the NuStar rail terminal must be considered part of 

the Project. A common comment is that, because the NuStar rail terminal’s 45,000 barrel per day capacity 

exceeds Unit 250’s 12,000 barrel per day processing capacity, the changes at NuStar should be 

considered part of the Project. However, as explained in the Draft REIR and supporting documentation, 

any capacity the NuStar rail facility has above the current 12,000 bpd used in Unit 250 is not 

contemplated for use by the Project or any other portion of the Rodeo Refinery. See Draft REIR, 

pages 1-2; Draft REIR, Exhibit B.  

As the Draft REIR explains, the changes to the NuStar rail terminal modified the existing facility by adding 

equipment that can accommodate pretreated renewable feedstocks. There was not an increase in the 

facility’s capacity (45,000 barrels per day maximum) and there was no expansion of the rail spur tracks 

(Contra Costa County 2022c, pages 17 and 21). The changes to the facility gave the Selby Terminal the 

“capacity” – i.e., the ability – to handle pretreated renewable feedstocks; there was not a change in 

“capacity” in terms of the volume of materials or railcar traffic overall that can be handled by the facility. Id.  

As commenters have noted, there are a number of renewable fuels facilities in the region, including Unit 

250. The evidence does not support a conclusion that the modifications to the NuStar rail terminal were 

done in connection with or contemplation of the Rodeo Renewed Project. Rather, the evidence in the 

County’s records demonstrates that the Project and the NuStar rail terminal are wholly independent: they 

are independently owned and will be independently operated, and, most importantly, the Project will in no 

way be relying on NuStar for its feedstocks or any other materials. See Appendix B of the Draft REIR – 

Decl. of Lashun Cross, page 3; Decl. of Jolie Rhinehart, pages 2-3. 

While there are inherent challenges to demonstrating “a negative” or an absence of a relationship as 
compared with alleging an affirmative connection, the County has made every effort to document the 
basis for its conclusion about the Project’s independence from the NuStar rail terminal. In its review of this 
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issue at the direction of the Superior Court, the County has confirmed that the Project will not receive any 
product from the NuStar facility, and that changes to the NuStar facility were unrelated to the Project. See 
Draft REIR Section 1.1.1. Specifically, the County has collected testimony from relevant representatives 
from Phillips 66 and NuStar, analyzed County files associated with each facility’s planned changes, and 
re-reviewed the Project’s feedstock sources6. Having done so, the County has confirmed that the Project 
will in no way rely on the NuStar rail facility for any portion of its feedstocks or in any other capacity. See 
Appendix B of the Draft REIR, Decl. of Lashun Cross, page 3. Instead, the Project will rely on feedstocks 
solely from the following modes of transportation: tanker vessels, barges, Phillips 66’s refinery railcar 
loading and unloading rack,7 and truck trips, as listed in Table 3-2 of the EIR (Contra Costa County 
2022c), none of which bear a relationship to the NuStar facility. See Appendix B of the Draft REIR, Cross 
Declaration, pages 2–3; Rhinehart Declaration, page 3. 

It is the County’s conclusion that the 2022 EIR’s description of the Project’s input sources—which does 

include shipments via tanker vessels, barges, truck trips, and Phillips 66's rail rack and which does not 

include any shipments via NuStar—remains accurate. Based on the information in County files and 

detailed above, the County has determined that the changes to the NuStar facility should be considered a 

separate project from the Rodeo Renewed Project. Accordingly, the project description set forth in the 

2022 EIR remains unchanged, and the County has incorporated the NuStar rail project into the Draft 

REIR’s cumulative impacts analysis.  

There has been some concern expressed about the reliability of the signed declarations (Appendix B of 

the Draft REIR) that provide some of the evidence underlying the County’s treatment of NuStar in the 

Draft REIR. These declarations were executed under penalty of perjury. Further, the declarations are 

consistent with the Land Use Permit (Contra Costa County 2022a) for the Project, which requires Phillips 

66 to develop the Project in conformance with its approvals. Because the Project’s chosen transportation 

methods are already enumerated in its EIR materials, Phillips 66 is required to operate the Project in 

conformance with those methods and commenters’ suggested imposition of a specific Project condition to 

“assure” non-reliance on the NuStar facility is unnecessary.  

Finally, at least one comment suggests that the declarations only attest to the present state of operations 

and do not speak to the future of the Project and its feedstock sources. However, the declarations speak 

both to present operations and future planning for the Project, including that, “[t]he Rodeo Renewed 

Project will not process pretreated feedstocks from the NuStar rail facility or any additional materials from 

the NuStar rail facility.” See Appendix B of the Draft REIR - Decl. of Jolie Rhinehart, page 3.  

The declarations attached to the Draft REIR are competent evidence to support the County’s conclusions 

about the NuStar rail terminal’s lack of relationship to the Project. Not only does this evidence provide 

substantial support for the County’s conclusion, but there is a lack of support for a contrary conclusion.  

Unit 250 and NuStar: Cumulative Impacts Discussion  

As explained in the Draft REIR Section 1.1.1 and above, because Unit 250 and NuStar are not part of the 

Project, they have been incorporated into the cumulative impacts analysis. Comments focused on the 

scope and contents of that analysis are addressed in Master Response No. 3: Cumulative Impacts, 

incorporated by reference here. 

 
6  See 2022 Final EIR, Master Response No. 7, Project Description – Piecemealing (pages 3-53, 3-54); Contra Costa 

County Building Permit Applications BIMIC20-006503, BIEC20-003927, BIMIC20-003926; Draft REIR, pages 1–2, 17, 21; 
Appendix B of the Draft REIR – Declarations of Lashun Cross, Jolie Rhinehart, and Kyle Oppliger.  

7  Please note – Phillips 66’s own refinery railcar loading and unloading rack, i.e., the destination of the 16 railcars per day 

referenced in the 2022 EIR’s discussion of transportation, is a distinct operation from and bears no relationship to the 
NuStar facility.  
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Master Response No. 3: Cumulative Impacts 

The County received multiple comments that contend that the Draft REIR’s discussion of cumulative 

impacts is insufficient. These comments question the scope of the cumulative analysis, request additional 

details of the Unit 250 project, and request additional analysis of the cumulative air impacts from the Bay 

Area refineries. Each of these is addressed in the following discussion.  

Cumulative Impacts: Scope of Analysis  

Some comments questioned the scope of the information provided relating to the Project’s cumulative 

impacts in relation to the Shore Terminals LLC’s Selby Terminal (the NuStar rail terminal) and Unit 250 at 

Phillips 66’s Rodeo Refinery, stating that the Draft REIR does not satisfy CEQA or the standards provided 

by the Superior Court’s decision.  

The Superior Court’s July 2023 Statement of Decision directed the County to reconsider the NuStar rail 

terminal as part of the Rodeo Renewed project description. The Superior Court acknowledged that “the 

record regarding NuStar is limited and with more information it may be possible to show that NuStar’s 

changes can be considered a separate project but on the current record the Court cannot make this 

finding.” Statement of Decision, page 10.  

Consistent with the Superior Court’s directive, the County reconsidered whether changes to the NuStar 

rail terminal should be incorporated into the Rodeo Renewed project description. As is explained in the 

Draft REIR and Master Response No. 2: Piecemealing, the County has confirmed that the Project will not 

be relying on the NuStar rail terminal for any Project inputs. Thus, the facility is not part of the Rodeo 

Renewed Project.  

In its Statement of Decision, the Superior Court also found that the 2022 EIR should have included 

Phillips 66’s Unit 250 in the cumulative impacts analysis, as the Superior Court agreed with the County’s 

determination that Unit 250 is separate from the Rodeo Renewed Project itself. The County has therefore 

incorporated and analyzed information regarding Unit 250 into the new cumulative impacts analysis 

presented in Draft REIR Section 6.4 along with the analysis of the NuStar rail terminal project.  

The requirements for cumulative analysis are outlined in the California Public Resources Code and have 

been expanded upon in state rules and case law. CEQA Guidelines, Section 15130 provides guidelines 

for the discussion of cumulative impacts in an EIR. The section states, “An EIR shall discuss cumulative 

impacts of a project when the project's incremental effect is cumulatively considerable, as defined in 

section 15065(a)(3). Where a lead agency is examining a project with an incremental effect that is not 

"cumulatively considerable," a lead agency need not consider that effect significant but shall briefly 

describe its basis for concluding that the incremental effect is not cumulatively considerable.” 

CEQA Guidelines, Section 15355 defines “Cumulative impacts” as “two or more individual effects which, 

when considered together, are considerable or which compound or increase other environmental 

impacts.” Furthermore, Section 15130(b) describes that an EIR’s analysis of cumulative impacts “should 

be guided by the standards of practicality and reasonableness.” 

As established in case law, CEQA requires an EIR address cumulative impacts “when two conditions are 

present: (1) the combined impact of the project and other projects is significant and (2) the project’s 

incremental contribution to the combined impact is ‘cumulatively considerable.’” League to Save Lake Tahoe 

v. County of Placer (2022) 75 Cal.App.5th 63, 148. A project’s combined impact with other projects is 

significant “if it will cause a substantial, or potentially substantial, adverse change in the physical 
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environment.” Id. (citing Pub. Resources Code Sections 21100(d), 21068; CEQA Guidelines, Sections 

15358, 15382). A project’s contribution to a cumulative impact is “cumulatively considerable” when the 

project’s incremental effects “are significant when viewed in connection with the effects of past projects, the 

effects of other current projects, and the effects of probable future projects.’” CEQA Guidelines, Section 

15065(a)(3). If the County finds that a cumulative impact is insignificant or the Project’s incremental 

contribution to the impact is not cumulatively considerable, it need only “briefly describe its basis” for this 

determination. San Francisco Baykeeper, Inc. v. State Lands Com. (2015) 242 Cal.App.4th 202, 222). A 

project “must make some contribution to the impact; otherwise, it cannot be characterized as a cumulative 

impact of that project.” Sierra Club v. West Side Irrigation Dist. (2005) 128 Cal.App.4th 690, 700. The CEQA 

Guidelines provide that “[t]he discussion of cumulative impacts . . . need not provide as great detail as is 

provided for the effects attributable to the project alone.” Id.; Association of Irritated Residents v. County of 

Madera (2003) 107 Cal.App.4th 1383 (stating that “exhaustive analysis” of cumulative impacts “is not 

required,” citing several cases holding that an EIR’s discussion of cumulative impacts was adequate 

because it listed and discussed various projects, explained each potential cumulative impact, and provided 

the basis for their conclusions).  Courts do not require “technical perfection in a cumulative impact analysis,” 

and look instead for “adequacy, completeness, and a good faith effort at full disclosure.” Citizens for Open 

Government v. City of Lodi (2012) 205 Cal.App.4th 296, 320. 

The County has considered all relevant CEQA Guidelines and case law in the preparation of the 

cumulative impacts analysis for the Rodeo Renewed Project EIR. The analysis of the NuStar rail terminal 

project and Unit 250 are complete and accurate. 

Draft REIR Section 6.4.1 sets out the list of projects with impacts to be considered cumulatively with the 

Project’s own incremental impacts, including the NuStar rail terminal project and Unit 250. Section 6.4.1 

provides operational details and precise description of emissions changes that resulted from Unit 250’s 

conversion to renewable feedstocks processing. This section also includes a thorough description of the 

NuStar rail terminal project, including key project features and objectives. This description makes clear 

that the NuStar rail terminal project did not change the 45,000 barrels per day maximum calculated 

capacity of the facility’s rail rack and that the rail rack continues to accommodate materials that it handled 

pre-project. (Draft REIR, Section 6.4.1, page 17) The CEQA Guidelines instruct that an EIR’s discussion 

is meant to focus on the cumulative impacts to which identified other projects contribute “rather than the 

attributes of other projects which do not contribute to the cumulative impact,” so the Draft REIR’s careful 

but concise descriptions of other projects including NuStar and Unit 250 are appropriate. (CEQA 

Guidelines, § 15130(b)) 

After setting out the descriptions of the projects to be considered, the Draft REIR’s updated analysis 

discusses the Project’s cumulative impacts across each resource area included in the EIR. For each, the 

County evaluated the geographic scope of the cumulative impact area for a given resource; the timeframe 

within which Project-specific impacts could interact with the impacts of the other projects; whether a 

significant cumulative impact would result from the other projects in combination with the Project; whether 

the incremental impacts of the Project (before mitigation) are cumulatively considerable; and the ability of 

Project-specific mitigation measures to ensure the Project’s incremental impact on a given resource 

would be less than cumulatively considerable. This analysis is consistent with the court’s ruling in City of 

Long Beach v. Los Angeles Unified School Dist. (2009) (176 Cal.App.4th 889, 907), which stated that an 

adequate analysis would explain how the nature of the resource, the location of a project, and the type of 

project are appropriate considerations in understanding whether another project may contribute to 

an impact.  

Based on the County’s analysis of the evidence, the Draft REIR explains how the NuStar rail project 

and/or Unit 250 are anticipated to have certain impacts that could interact with Project-specific impacts, 

specifically, air quality, biological resources, energy conservation, greenhouse gas emissions, hazards 
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and hazardous materials, and transportation and traffic. As described in the Draft REIR, Section 6.4.2.3, 

Biological Resources, page 21 and Section 6.4.2.8, Hazards and Hazardous Materials, page 24), of these 

resource areas, biological resources and hazards and hazardous materials were the only areas where a 

cumulatively considerable impact was identified in connection with the NuStar or Unit 250 projects. For 

the other areas, the Draft REIR, Section 6.4, pages 20–22, sets forth analysis of the Project’s incremental 

effect in combination with the effects of the NuStar rail project and Unit 250 where relevant, with factual 

justification provided for the County’s determination that impacts in that area would not be cumulatively 

considerable. This is consistent with CEQA Guidelines, Section 15130(a)(2), which explains that “[w]hen 

the combined cumulative impact associated with the project’s incremental effect and the effects of other 

projects is not significant, the EIR shall briefly indicate why the cumulative impact is not significant and is 

not discussed in further detail in the EIR,” provided the agency identifies the facts and analysis supporting 

its conclusion. 

CEQA Guidelines, Section 15130(b)(5) directs the County to evaluate feasible options for mitigating or 

avoiding the Project’s contribution to any significant cumulative impact. For both resource areas where a 

cumulatively considerable impact was identified relating to either NuStar or Unit 250, the Draft REIR, 

Section 6.4.2.3, page 21, explains what the County has determined is feasible for each. For biological 

resources, it is made clear that, despite mitigation measures applied to the Project, a potential for adverse 

impact on special-status marine species or their habitat cannot be eliminated, and this impact exists when 

taking the Project in combination with the other projects identified for purposes of the cumulative impacts 

analysis. Similarly, for hazards and hazardous materials, the Draft REIR, Section 6.4.2.8, page 24, 

explains that mitigation measures and regulatory compliance are expected to reduce the frequency and 

size of feedstock or blendstock spills, but that the potential for a substantial adverse impact on water 

quality cannot be eliminated. In doing so, the Draft REIR notes that the NuStar project is not anticipated 

to increase potential hazards or hazardous materials impacts because the NuStar project did not change 

the rail terminal’s capacity; still, the County concluded that, in combination with other projects including 

Unit 250, the Rodeo Renewed Project will result in adverse hazards and hazardous materials impacts 

that would be cumulatively considerable. For both biological resources and hazards and hazardous 

materials, the County has therefore fulfilled its obligations under CEQA to consider—and has adopted—

feasible options for mitigation of the Project’s contribution to any significant cumulative impact. This is 

consistent with CEQA Guidelines, § 15130(b)(5), which states, “An EIR shall examine reasonable, 

feasible options for mitigating or avoiding the project’s contribution to any significant cumulative effects.” 

Though in both areas, mitigation below significance is not achievable, the County has done what it could 

to reduce the Project’s contribution to areas of potentially significant cumulative impacts through the 

mitigation imposed.  

As CEQA Guidelines, Section 15130(b)(5) instructs, the County did not examine options for mitigating or 

avoiding impacts not attributable to the Project's contribution to the significant cumulative effects identified 

in the EIR: where cumulatively significant impacts exist, an EIR is only required to examine potential ways 

to mitigate “the project’s contribution to any significant cumulative effects.” This is consistent with the 

California Court of Appeal decision in League to Save Lake Tahoe, supra, 75 Cal.App.5th at page 150. 

Accordingly, the Draft REIR describes mitigation measures where the Project makes a considerable 

contribution to a significant cumulative effect and otherwise provides CEQA-compliant discussion of other 

potential cumulative impacts. By updating its cumulative impacts analysis to incorporate the NuStar 

project and Unit 250, and by identifying feasible mitigation of the Project’s contribution to areas of 

potentially significant cumulative impacts, the County has fulfilled its obligations under CEQA and 

implemented the directives of the Superior Court.  
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Proposed Additional Information and Analysis of Unit 250  

Multiple comments requested a more robust analysis of Unit 250, suggesting in part that what has been 

provided in the cumulative impacts discussion would not suffice as an analysis of “Unit 250’s own 

impacts, let alone an assessment of the cumulative impacts of Unit 250 as part of the larger Rodeo 

Renewed Project.” First, as explained above, Unit 250 is not part of the larger Rodeo Renewed Project. 

Second, the comment is inconsistent with CEQA’s standards for a discussion of cumulative impacts. Unit 

250 is being assessed as one project among several in the cumulative impacts discussion; as is 

anticipated by CEQA, a discussion of Unit 250 or any other individual project within the cumulative 

impacts analysis will be less detailed than the analysis would be if that individual project was the subject 

of an EIR. This is consistent with CEQA Guidelines, Section 15130(b) which states, “discussion [of 

cumulative impacts] need not provide as great detail as is provided for the effects attributable to the 

project alone”. Furthermore, the analysis aligns with guidance from the California Court of Appeal in 

Paulek v. Dept. of Water Resources (2014) (231 Cal.App.4th 35, 51), that specified, “CEQA does not 

require exhaustive analysis of cumulative impacts.”  

The County’s analysis is “guided by the standards of practicality and reasonableness” (CEQA Guidelines, 

§ 15130(b)). As explained above, the County does not need to perform the same depth of analysis as 

would be necessary if the EIR was focused on Unit 250. This includes not undertaking all analysis 

requested by commenters. For example, Center for Biological Diversity/Communities for a Better 

Environment Comment Letter, page 5, states, “The County can and should estimate pollutants based on 

the operationalized practices of Unit 250 since 2021.” However, the County has already adequately 

evaluated the air quality impacts from the Project, and the additional analysis is not necessary. This is 

consistent with the California Court of Appeal decision in Assn. of Irritated Residents v. County of Madera 

(2003) (107 Cal.App.4th 1383, 1396) which stated, “CEQA does not require a lead agency to conduct 

every recommended test and perform all recommended research to evaluate the impacts of a proposed 

project. The fact that additional studies might be helpful does not mean that they are required,” citing 

CEQA Guidelines, § 15204(a)). The County provided a description of Unit 250’s potential pollutants by 

conservatively using a five-year average of Unit 250’s emissions between 2017-2021 and explaining the 

slight changes to that average in 2021 and 2022 during renewable feedstocks processing. See Draft 

REIR, page 17 and Table 6-2. The Draft REIR is not deficient for not providing some unspecified or less 

reliable further analysis of this one project among the many considered in the Rodeo Renewed Project’s 

cumulative impacts assessment. 

Commenters state that the cumulative impacts discussion should include consideration of potential Unit 

250 odor impacts. As explained in the Draft REIR, the Project’s potential odor impacts are reduced to a 

less than significant level, and the Project’s odor management and mitigation relates primarily to the raw 

feedstocks being processed at the facility. Unit 250 processes pretreated renewable feedstocks which 

have been demonstrated to not create the same risk of odors as untreated or raw feedstocks. In nearly 

three years of operations, there have been no confirmed odor complaints related to Unit 250. Regardless, 

the Odor Prevention and Management Plan applies to the entire Rodeo Refinery including Unit 250, 

outlining procedures that facility personnel must use to address facility-wide odor issues no matter their 

source. See Chapter 4, County-Initiated Updates and Errata to the Draft REIR and Final REIR 

Appendix C, Odor Prevention and Management Plan. 

In addition to proposing further pollutant analysis based on Unit 250’s operations, commenters state that 

the Marathon Refinery’s conversion could provide information of feedstocks and impacts “as a projection 

for Unit 250.” Though the Marathon Martinez Refinery processes renewable feedstocks, the County does 

not need to use Marathon as a projection for Unit 250. Alternatively, the County is able to consider the 

nearly three years of Unit 250 actual operations. For all of the reasons described above and in Master 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-17 

Responses No. 4: Feedstocks Analysis and No. 5: Marathon Renewable Fuels Operations and Hazards, 

the County does not consider information about Marathon’s operations to be reasonably predictive of 

Unit 250 or the Project’s processes or potential impacts. A lead agency is empowered to use its 

experience and best technical judgment to assess whether evidence can support a conclusion asserted 

by commenters; here, the County has determined that the Marathon Refinery does not provide a 

reasonable basis for extrapolating projections about Unit 250’s operations when actual Unit 250 

operational information has been used instead. This approach is consistent with the court’s decision 

articulated in Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. (1988) 47 Cal. 3d 376, 395–

96, which acknowledges that an agency need to not perform a proposed analysis unless it has “sufficient 

reliable data to permit preparation of a meaningful and accurate report.”  

Certain commenters state that the California Air Resources Board (CARB) Low Carbon Fuel Standard 

(LCFS) Fuel Pathway Report for Unit 250 should expand the assessment of Unit 250’s impacts in the 

cumulative impacts discussion. Specifically, certain comments raise the proposal for Unit 250 to process 

pretreated soybean feedstocks from Argentina, claiming that cumulative greenhouse gas emissions from 

Unit 250’s feedstocks in combination with the Project’s will be substantial. As explained in greater detail in 

Master Response No. 4: Feedstock Analysis, Argentinean soybean oil is just one type of feedstock 

proposed for possible use at Unit 250. The Draft REIR on page 17 uses real data of GHG emissions from 

Unit 250 post-conversion, rather than extrapolating based on future potential pathways. Nevertheless, it is 

worth noting that the CARB Carbon Intensity (CI) score for Argentinian soybean oil is proposed at 

61.98  grams of carbon dioxide equivalent per megajoule of energy (gCO2e/MJ), which is considerably 

lower than the 2024 benchmark for diesel, which is 87.89 gCO2e/MJ. (CARB 2020) This lower CI 

indicates that the life cycle GHG emissions for Argentinian soybean oil are substantially less than those 

for petroleum-based diesel, which was what had been previously produced by Unit 250. Thus, the new 

Pathways Report information is consistent with the Draft REIR’s conclusion on page 23, that the Unit 250 

project will result in a decrease of GHG emissions and will not contribute to a cumulative GHG impact.  

Some commenters also contend that the Pathway Report’s recognition of a possible Argentinean 

soybean oil pathway should result in expanded analysis of ship strikes and the risk of severity of 

accidents associated with feedstock transport. As is explained in Master Response No. 4: Feedstock 

Analysis, the existence of this potential pathway does not mean that Unit 250 will be using that particular 

feedstock source, and the County determined it would be speculative to assess the likelihood of possible 

ship strikes or accidents from a pathway with an unknown likelihood of being used, and an unknown type 

or quantity of trips required if the pathway is engaged at all. Moreover, there was already ship traffic 

associated with Unit 250’s baseline operations prior to its conversion to renewable feedstock processing. 

The County here has declined to speculate about a hypothetical change to that traffic based on 

uncertain inputs.  

Ultimately, this is not an EIR for Unit 250: Unit 250 is being studied in the context of the Rodeo Renewed 

Project’s cumulative impacts analysis. Unit 250 therefore is not analyzed with the same or greater degree 

of detail than the Project. Instead, in line with CEQA’s mandates, reasonably practical methods have 

been used to identify Unit 250’s reasonably foreseeable impacts where they have the potential to 

contribute to cumulative impacts in conjunction with the Project. This is consistent with 

CEQA’s standards.  

https://www.bing.com/ck/a?!&&p=3c299d7dd71c6c5dJmltdHM9MTcwMjk0NDAwMCZpZ3VpZD0zYjYwZDE5NS05MDk1LTZhMTUtMDYwNy1jMjE4OTFkOTZiMjImaW5zaWQ9NTgwNw&ptn=3&ver=2&hsh=3&fclid=3b60d195-9095-6a15-0607-c21891d96b22&psq=gco2e+mj+meaning&u=a1aHR0cHM6Ly93d3cyLmdvdi5iYy5jYS9hc3NldHMvZ292L2Zhcm1pbmctbmF0dXJhbC1yZXNvdXJjZXMtYW5kLWluZHVzdHJ5L2VsZWN0cmljaXR5LWFsdGVybmF0aXZlLWVuZXJneS90cmFuc3BvcnRhdGlvbi9yZW5ld2FibGUtbG93LWNhcmJvbi1mdWVscy9ybGNmMDA2Xy1fY2FyYm9uX2ludGVuc2l0eV9yZWNvcmRzLnBkZg&ntb=1
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As Master Response No. 7: Scope of the Draft REIR and County Obligations explains in greater detail, 

unless newly provided information meets the CEQA standard for significant new information, it will not 

trigger revisions to the EIR.8 For the reasons discussed above, the County does not consider the 

information presented in comments to be reasonably predictive or reliable enough to result in new 

significant impacts of the Project that are reasonably foreseeable, substantially increase the severity of 

previously identified significant effects, substantially change the circumstances surrounding the Project, or 

demonstrate the availability of feasible mitigation measures not incorporated to the Project. Accordingly, 

public comments have not presented the County with new information that would justify expansion of the 

Draft REIR’s cumulative impacts analysis.  

Other Proposed Additional Cumulative Impacts Information  

Certain commenters contend that the cumulative impacts analysis should do more to account for pollutant 

emissions for other refinery facilities in Contra Costa County. As discussed above, the County has fully 

evaluated the cumulative impacts from projects in the vicinity. Additionally, other than the Unit 250 and 

NuStar discussions, other portions of the cumulative impact analysis were not found to be inadequate. 

Furthermore, the County has provided detailed analysis and response to similar comments in Master 

Response No. 3: Cumulative Impacts from the 2022 FEIR.  

 
8  CEQA does not require supplemental environmental review unless one of the following conditions has occurred: 

(1) substantial changes are proposed for the Project that involve new significant environmental effects or a substantial 
increase in severity of previously identified significant effects; (2) the circumstances under which the Project is being 
undertaken have substantially changed, involving new significant environmental effects or a substantial increase in the 
severity of previously identified significant effects; or (3) important new information, which was not known and could not 
have been known at the time the 2022 EIR was originally certified, becomes available. See CEQA Guidelines, § 
15162(a). In addition, alleged “new information of substantial importance” must show that (1) the Project will have at least 
one significant effect that was not discussed in the 2022 EIR; (2) significant effects previously examined will be 
substantially more severe than shown in the 2022 EIR; (3) mitigation measure or alternatives previously found not to be 
feasible would in fact be feasible and would substantially reduce a significant effect of the Project, and the project 
proponent has declined to adopt that measure or alternative; or (4) mitigation measures or alternatives which are 
considerably different from those analyzed in the 2022 EIR would substantially reduce a significant effect on the 
environment, and the project proponent has declined to adopt that measure or alternative. See CEQA Guidelines, § 
15162(a)(3). 
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Master Response No. 4: Feedstock Analysis 

Comments Requesting Further Analysis of Feedstocks  

The County has received comments requesting additional analysis of the Project’s feedstocks and related 

impacts. However, since these comments could have been raised in response to the 2022 EIR, they are 

therefore now untimely for the reasons detailed in Master Response No. 7: Scope of the Draft REIR and 

County Obligations, incorporated here by reference. Furthermore, as detailed below, the Superior Court 

found that the 2022 EIR’s analysis relating to feedstocks and feedstock-related impacts was adequate 

and fulfilled CEQA’s requirements.  

On page 17 of the Superior Court’s July 2023 Statement of Decision, the Court rejected challenges to the 

adequacy of the 2022 EIR’s analysis of feedstocks and their alleged potential impacts. Specifically, the 

Court found that the “Project Description is sufficient and that the EIR is not required to include additional 

information on the likely amounts of feedstock.” In addition, the Superior Court found that the 2022 EIR’s 

analysis of the Project’s indirect land use impacts complied with CEQA, noting that “providing more 

analysis on [the Project’s] indirect land use impacts would be too speculative,” and that evidence 

presented by project opponents “[did] not show that this Project will have a significant impact on land use 

changes.” Id. at page 21. Finally, the Superior Court found that the 2022 EIR’s analysis of cumulative 

indirect land use impacts did not violate CEQA, rejecting Petitioners’ argument that the EIR should have 

considered nearly 20 other renewable conversion projects in California and nationwide. Id. at page 23.  

As detailed in CEQA Guidelines, Section 15088.5(f)(2)(ii), when a lead agency revises and recirculates 

an EIR only in part, the agency need only respond to comments received during the recirculation period 

that relate to the chapters or portions of the earlier EIR that were revised and recirculated. As explained in 

greater detail in Master Response No. 7, res judicata bars challenges to the environmental analysis that 

were or could have been raised in the prior litigation, and collateral estoppel precludes relitigation of 

issues decided in prior proceedings. Examples of how these doctrines are applied can be found in 

California Court of Appeal cases Town of Atherton v. Cal. High-Speed Rail Auth. (2014) (228 Cal.App.4th 

314, 354) (deciding that a challenge to a revised EIR filed in compliance with the trial court’s writ of 

mandate was barred by collateral estoppel because the issue was argued and decided in a prior 

proceeding); and Citizens for Open Government v. City of Lodi (2012) (205 Cal.App.4th 296, 324–327) 

(deciding that a similar challenge to a revised EIR was barred by res judicata, as the claim was beyond 

the scope of the revised EIR, could have been made in the first petition, and was “based on the same 

conditions and facts in existence when the original action was filed.”) 

Here, the Superior Court’s July 2023 Statement of Decision on pages 1 and 21 directed the County to 

revisit three narrow aspects of the EIR, rejected Petitioners’ challenges to the EIR’s analysis of feedstock 

and indirect land use impacts, and did not identify any other CEQA violations. The Superior Court 

specifically determined that the EIR was “not required to include additional information on the likely 

amounts of feedstock” in the project description, and that it would be “too speculative” to provide further 

analysis of the Project’s indirect land use impacts. The order directing the County to decertify the EIR did 

not reopen the door for challenges on issues that were raised or could have been raised in the prior 

litigation. This is consistent with the California Court of Appeal decision Ione Valley Land, Air, & Water 

Defense Alliance, LLC v. County of Amador (2019) (33 Cal.App.5th 165, 172) Any objections regarding 

analysis of feedstock and indirect land use impacts were already raised, or could have been raised, in 

challenges to the Project’s 2022 EIR. Further, objections are thus untimely, and the County’s prior 

responses on these issues are sufficient. This is consistent with case precedent: in Citizens for Open 

Government v. City of Lodi, supra, 205 (Cal.App.4th at pages 301, 327), the appeals court upheld the trial 

court order discharging the writ of mandate where the respondent agency declined to respond to 

comments that were beyond the scope of the revised EIR, citing res judicata. 
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No New Information Warrants Further Analysis  

Certain commenters contend that new information presented in their comment letters requires the County 

to conduct a new analysis of feedstocks and related impacts. However, the information provided does not 

justify additional CEQA evaluation.  

As explained in greater detail in Master Response No. 7 , CEQA Guidelines, Section 15162(a) does not 

require supplemental environmental review unless one of the following conditions has occurred: 

(1) substantial changes are proposed for the Project that involve new significant environmental effects or 

a substantial increase in severity of previously identified significant effects; (2) the circumstances under 

which the Project is being undertaken have substantially changed, involving new significant 

environmental effects or a substantial increase in the severity of previously identified significant effects; or 

(3) new information “of substantial importance,” which was not known and could not have been known at 

the time the 2022 EIR was originally certified, becomes available. CEQA Guidelines, Section 15162(a)(3) 

specifies that any “new information of substantial importance” must show that (1) the Project will have at 

least one significant effect that was not discussed in the 2022 EIR; (2) significant effects previously 

examined will be substantially more severe than shown in the 2022 EIR; (3) mitigation measures or 

alternatives previously found not to be feasible would in fact be feasible and would substantially reduce a 

significant effect of the Project, and the project proponent has declined to adopt that measure or 

alternative; or (4) mitigation measures or alternatives which are considerably different from those 

analyzed in the 2022 EIR would substantially reduce a significant effect on the environment, and the 

project proponent has declined to adopt that measure or alternative. 

Commenters provided information with their comments that they contend should trigger supplemental 

analysis; however, the information provided does not satisfy the criteria above, and the Project’s 

feedstock mix and alleged related impacts remain too speculative to analyze.  

Commenters provided a copy of the California Air Resources Board (CARB) Low Carbon Fuel Standard 

(LCFS) Fuel Pathway Report on Argentinian Soybean Oil Renewable Diesel (“Pathway Report”) (S&T 

2023) that was submitted by Phillips 66 to CARB for use in Unit 250, claiming that it demonstrates that 

Phillips 66 is now able to determine the sources and types of renewable feedstocks for the Rodeo 

Renewed Project. Commenters mischaracterize the Pathway Report both with respect to Unit 250 and its 

relevance to the Rodeo Renewed Project.  

Under the LCFS program, providers of low carbon fuels generate credits by obtaining a certified carbon 

intensity (CI) score for the proposed fuels, and the credit is based on that CI relative to the annual CI 

benchmark established by CARB. CI is the measure of greenhouse gas (GHG) emissions associated with 

producing, distributing, and consuming a fuel which is expressed in a carbon dioxide equivalent (CARB 

2020, page 5.) The CI takes into account the GHG emissions associated with the life cycle of that fuel. Id. 

Importantly, the Argentinian soybean oil is proposed for use in Unit 250 specifically, not any other 

processing unit at the Rodeo Refinery, and not for the Rodeo Renewed Project processing unit (S&T 

2023, page 1.) The operating data from Unit 250 is used to calculate the CI of the product. In addition, the 

proposed Argentinian soybean oil is only one type of feedstock to be used in Unit 250. As noted in the 

Pathway Report, Phillips 66 has been operating Unit 250 since April 2021 and has “received provisional 

CI values for two soybean oil pathways (different transportation options), canola oil and corn oil.” (S&T 

2023, page 1.) Thus, if the CI is certified by CARB, the Argentinian soybean oil would provide an 

additional feedstock for use in Unit 250. In other words, the Pathway Report only confirms that different 

renewable feedstocks sources are to be used by Unit 250. 
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Further, Unit 250 processes pretreated renewable feedstocks, and the Argentinian soybean oil is a 

pretreated feedstock. One of the critical components of the Rodeo Renewed Project is its pretreatment 

unit (PTU). The PTU allows Phillips 66 to process raw feedstocks, which are estimated to constitute most 

if not all of the renewable feedstocks to be processed by the Project. While the Project could technically 

process pretreated feedstocks, such pretreated feedstocks are not as economically favorable to 

renewable fuel producers and often result in higher CI scores. Thus, it would not be appropriate, as 

commenters suggest, for the County to assume that Phillips 66 would use Argentinian soybean oil for the 

Rodeo Renewed Project or to assume more generally that Unit 250 would have a similar mix or sources 

for its pretreated feedstocks as the Project would for its raw feedstocks. 

Similarly, certain commenters suggest that the data from the Marathon refinery’s LCFS Pathway Reports 

should be used to inform the analysis of the Project’s feedstocks mix and potential impacts. First, as with 

Unit 250, Marathon relies exclusively on pretreated feedstocks, which are distinct from the Project’s raw 

feedstocks. Second, Marathon and Phillips 66 are distinct companies, with distinct sources for their 

materials and distinct operational timelines and procedures. Marathon’s identification of potential 

feedstocks for its already operational project does not provide a basis to conclude that the County can or 

should attempt to forecast this Project’s feedstock mix or potential sources without reliable information 

applicable to its actual types of materials and processes.  

Finally, commenters point to a variety of studies they contend demonstrate that the Project’s use of 

renewable feedstocks would have potential impacts related to GHG and food scarcity that were not 

discussed in the Draft REIR. A few studies refer to GHG impacts that can be associated with different 

feedstock types. As was explained in the 2022 EIR, the Project’s mix of feedstocks and the relative 

volumes of those feedstocks is not currently known and is subject to fluctuation over time. Refer to the 

2022 EIR Master Response No. 4: Land Use and Feedstocks. These feedstock studies from various 

contexts do not provide reliable information from which the County can project this Project’s feedstock mix 

or potential impacts.  

For the same reasons various assertions about feedstock cultivation did not support forecasting in the 

2022 EIR, the additional studies provided in recent comments do not give the County a basis to identify 

feedstock cultivation impacts in the Draft REIR, given all the ongoing uncertainties implicated by the 

global feedstock market and unpredictable climate, economic, and governmental factors in play. As 

discussed in the 2022 EIR Master Response No. 4: Land Use and Feedstocks, global trends in land use, 

crop cultivation, and food supply are not reasonably foreseeable based on the available evidence about 

the Project’s inputs, and the County is directed by CEQA to avoid speculating. Consistent with CEQA’s 

requirements, the County has used its best efforts to disclose what it can, concluded that the requested 

additional analysis would be speculative, and has not attempted to “foresee the unforeseeable.” 

(CEQA Guidelines, Section 15144) 

Commenters nevertheless state that the availability of these reports means that feedstock analysis would 

no longer require speculation and therefore should justify further evaluation.  

CEQA requires an EIR to identify and analyze all of a project's significant effects on the environment, 

whether those effects are directly or indirectly caused by the project. (CEQA Guidelines, Section 

15126.2(a)) However, an EIR need only analyze the significance of potential impacts that are reasonably 

foreseeable. Id. Section 15064(d). “A change which is speculative or unlikely to occur is not reasonably 

foreseeable.” Id. Section 15064(d)(3). “[W]here future development is unspecified and uncertain; no 

purpose can be served by requiring an EIR to engage in sheer speculation as to future environmental 

consequences.” Atherton v. Bd. of Supervisors (1983). (146 Cal.App.3d 346, 351) 
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In the 2022 EIR, the County included analysis of the Project’s feedstocks and related potential impacts to 

the best of its knowledge and ability, recognizing that the exact mix of feedstocks and their sources could 

not be determined due to a complex web of interconnected variables. Comments do not point to any 

resources that would enable the County to model the complex variables of the global marketplace, which 

would be necessary to reasonably predict the feedstock mix and resulting impacts of the Project at any 

given time. As the Superior Court affirmed in its July 2023 Statement of Decision, further analysis would 

necessarily require the County to engage in speculation, which CEQA instructs lead agencies to avoid. 

(CEQA Guidelines, § 15145) The same factors that the Superior Court considered when issuing this 

conclusion remain relevant here.  

“CEQA does not require a lead agency to conduct every test or perform all research, study, and 

experimentation recommended or demanded by commentors.” (CEQA Guidelines, Section 15204(a)) 

“[T]he adequacy of an EIR is determined in terms of what is reasonably feasible, in light of factors such as 

the magnitude of the project at issue, the severity of its likely environmental impacts, and the geographic 

scope of the project.” Id. As explained by the California Court of Appeal in Citizens for a Sustainable 

Treasure Island v. City and County of San Francisco, “[w]hile a lead agency must use its ‘best efforts’ to 

evaluate environmental effects, including the use of reasonable forecasting, ‘foreseeing the 

unforeseeable’ is not required, nor is predicting the unpredictable or quantifying the unquantifiable.” 

(227 Cal.App.4th 1036, 1058.)  

Consistent with CEQA Guidelines, Section 15145, in preparing the 2022 EIR, the County found that 

feedstock impacts were “too speculative for evaluation,” noted that conclusion, and properly terminated 

discussion of those impacts. The County appreciates and has considered the information provided by 

commenters including LCFS Pathway Report data. After thorough review of the evidence, however, the 

County has determined that the Project’s feedstock mix and potential upstream impacts still remain too 

unpredictable to allow for further analysis.  
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Master Response No. 5: Marathon Renewable Fuels Operations and Hazards 

Marathon processes pretreated renewable feedstocks to create renewable fuels at its Martinez facility. 

Commenters state that two recent fire incidents at the Marathon facility along with Marathon’s flaring 

constitutes new information resulting in potentially new significant hazard impacts that need to be further 

studied in the EIR for the Rodeo Renewed Project. The Marathon incidents are being investigated by the 

County, and commenters state that the “root cause” of these Marathon incidents needs to be determined 

and studied in the Rodeo Renewed Project EIR. Commenters specifically mention the processing of 

renewable fuels and hydrogen usage as being part of their concerns. 

Commenters contend that the Marathon fire incidents and Marathon’s flaring demonstrate that similar 

events could or will occur as a part of the Rodeo Renewed Project. However, for nearly three years, 

Phillips 66 has been operating Unit 250 and processing pretreated renewable feedstocks, similar to 

Marathon. During this time, Phillips 66 has not had any similar fire incidents related to Unit 250’s 

renewable fuels processing, nor has Unit 250 processing resulted in increased flaring that has met the 

BAAQMD Regulation 12 Rule 12 reportable flaring event definition, as noted by commenters with respect 

to Marathon’s operations. A review of the BAAQMD web site indicates that none of the Flare Causal 

Analysis submitted by Phillips 66 since Unit 250 began producing renewable fuels in April 2021 were 

caused by Unit 250 operations (BAAQMD 2021a). 

The County takes health and safety issues seriously, and the Marathon incidents have been reviewed in 

the context of the 2022 EIR and the Rodeo Renewed Project. Hazards for the Rodeo Renewed Project 

were extensively studied in the 2022 EIR, including hazards associated with the processing of renewable 

feedstocks and the use of hydrogen (Contra Costa County 2022b, Master Response No. 5: Renewable 

Fuels Processing, pages 3-44 – 3-47, addressing “Comment: Renewable fuels processing increases the 

risk of hazards.”). The 2022 EIR concluded: “[T]he Rodeo Renewed Project does not have an increased 

risk of hazards as a result of the hydrogen usage or the processing of renewable feedstocks.” (Contra 

Costa County 2022b, Master Response No. 5, page 3-47). 

The types of potential hazards raised in the comments based on the Marathon fire incidents and 

Marathon’s flaring were specifically addressed in the 2022 EIR – renewable fuels processing and 

hydrogen usage (Contra Costa County 2022b, Master Response No. 5, pages 3-44 – 3-47.) In addition, 

the 2022 EIR concluded while some baseline hazards of the Rodeo Refinery remain as a part of the 

Project, some hazard risks could decrease due to the higher flashpoints of renewable feedstocks such as 

vegetable oil or tallow as compared to crude oil (Contra Costa County 2022c, pages 4.9-337 – 4.9-338). 

The 2022 EIR did not conclude that the Project would eliminate all hazard risks as compared to the 

Rodeo Refinery.  

Key portions of hazards analysis in the 2022 EIR are summarized below. The Marathon fire incidents and 

Marathon’s flaring do not change either the analysis performed in the 2022 EIR for the Rodeo Renewed 

Project or its conclusions with respect to hazard impacts.  Section 4.9 of the 2022 EIR evaluates potential 

hazard impacts from all aspect of the Project: “The analysis addresses potential impacts resulting from 

physical changes and process changes in hazardous materials use, storage, disposal and transport, 

including operational and feedstock changes, at the Rodeo Refinery, . . ..” (Contra Costa County 2022c, 

page 4.9-291). 
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The 2022 EIR described in detail the baseline hazards associated with hazardous materials used at the 

Rodeo Refinery, including “fires” and “explosions”, noting that “refinery fires generally pose little risk to the 

public when buffer zones are incorporated into the design.” The 2022 EIR states:  

Rodeo Refinery Hazards 

Hazardous materials currently used at the Rodeo Refinery consist of those common to petrochemical 

operations, such as petroleum hydrocarbons, sulfur and sulfur compounds, hydrogen, aqueous 

ammonia, and organic gases. These substances can cause fires, explosions, and toxic exposure. 

Explosions at refineries can occur if flammable vapors and gases are ignited or when a flammable 

substance is released at high temperatures, usually under elevated pressure. Refinery explosions 

can include a vapor cloud explosion and a boiling liquid–expanding vapor explosion, both of which 

are very rare events. Impacts of an explosion are expressed in terms of a sudden increase in 

pressure above ambient pressure, resulting from a blast or shock wave, and explosions at refineries 

have caused damage, primarily broken windows, in nearby neighborhoods. A more common event 

would be a flash fire in which ignition occurs before mixing with atmospheric air. This type of fire does 

not result in explosions that could cause damaging overpressure. Refinery fires generally pose little 

risk to the public when buffer zones are incorporated in to the design, mainly because they are 

typically confined to the vicinity of the equipment from which the flammable release occurs. 

(2022 EIR, p. 4.9-292.) 

Section 4.9.2.4 of the 2022 EIR describes the “Existing Phillips 66 Safety Management Systems” 

including the emergency response plans, emergency response capabilities, design considerations, facility 

inspections and training. Section 4.9.2.5 describes the ongoing requirements for Phillips 66’s Process 

Safety Management and Management of Change, which ensures that changes to the facility “do not 

cause plant facilities to be operated outside their design limits or introduce new hazards to plant 

operations.” Section 4.9.2.6 describes Phillips 66’s Risk Management Plan which satisfies federal, state 

and local requirements for risk management, and explains how it would be updated as a part of the 

Rodeo Renewed Project. Sections 4.9.2.5 and 4.9.2.6 are set forth below:  

4.9.2.5 Process Safety Management and Management of Change 

To comply with the Process Safety Management requirements, Phillips 66 has established 

procedures for the MOC. The purpose of these procedures is to ensure that changes to process 

chemicals, technology, equipment, facilities, or critical procedures do not cause plant facilities to be 

operated outside their design limits or introduce new hazards to plant operations. Applicable 

requirements of the MOC may include an environmental review, health and safety/loss control review, 

process hazards analysis, project field safety check, HAZCOM Review/Safety Data Sheet48 update, 

new or revised procedures, operator training, operating manual update, maintenance records update, 

equipment inspection update, process flow diagram update, piping and instrumentation diagram 

update, electrical drawing update, instrument loop sheet update, or other requirements deemed 

necessary by the reviewing engineers. 

4.9.2.6 Risk Management Plan 

Phillips 66 operates under the USEPA RMP rule, CalARP Program, and the Contra Costa County 

ISO. The Rodeo and Santa Maria Refineries maintain RMPs that includes three main components: 

(1) hazard assessment; (2) release prevention planning; and (3) emergency response planning. The 

RMPs are updated when there are changes that would affect the use or storage of acutely hazardous 

substances. A detailed hazards and operability study of the changed components is carried out prior 

to startup of new equipment or processes such as would be part of the Project. Upon completion of 

the Project, the HMBP, which provides input to the RMP, would be updated and the RMP scenarios 

would be reviewed for potential change as a result of Project implementation and transition from 
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conventional refining operations to an operation using non-hazardous feedstocks and producing non-

toxic renewable fuels. 

The 2022 EIR also describes the broad range of federal, state and local regulatory programs that apply to 

the Rodeo Refinery and to the Project, including the many regulations that pertain to hazard emergencies 

and accidents, such as the federal Emergency Planning and Community Right-to-Know Act, federal 

OSHA requirements, Cal/OSHA requirements, California Fire Code (and National Fire Protection 

Association) requirements, California Emergency Response Agency and associated response plans, and 

the County’s General Plan provisions for emergencies and fire protection, along with the County’s 

Industrial Safety Ordinance. These regulations provide for ongoing investigation and oversight of hazard 

accidents and emergencies. 

2022 EIR Master Response No. 5 addressed in significant detail the exact issues presented in the current 

comments. (The current comments present the same hazard issues with respect to renewable fuels 

processing and hydrogen usage.) Master Response No. 5 compares the hydrogen demand for 

hydrocracking crude oil feedstocks to hydrotreating triglycerides (renewable feedstocks): 

“The comment also states that the process hazards are correlated with the hydrogen demand per 

barrel but this does not consider the overall volume of renewable feedstocks being processed in the 

hydroprocessing units. A more accurate assessment of this Project would be to compare the 

hydrogen demand of hydrocracking units with the hydrotreating of triglycerides. The hydrogen 

demand for these hydroprocessing units ranges from 1500 to 2500 SCF/B. Even though the 

hydrogen use per barrel of feed may increase, the processing units will process fewer barrels of 

renewable feedstocks as compared to crude oil feedstocks, and the overall hydrogen usage per 

processing unit is within this historic range of the Rodeo Refinery. Accordingly, hydrogen demand of a 

renewable diesel hydrotreater (or hydroprocesser) is similar to that of existing process units at Rodeo 

Refinery.” (2022 EIR, p. 3-44.) 

Master Response No. 5 also explains that “the hydrodeoxygenation of triglyceride reactions are 

exothermic and require proper safeguards to control the heat release.” (Contra Costa County 2022b, 

page 3-45.) The 2022 EIR then explains that these risks are less likely to occur as compared to those 

from hydrocracking crude oil feedstocks:  

“In hydrotreating of triglyceride (renewable) feedstocks, a runaway reaction or reactor excursion 

would only occur at higher temperatures (>800 F), and are therefore, less likely to occur than in the 

hydrocracking of crude oil feedstocks, which may occur at typical operating conditions (500-750 F). 

The Project employs process safety measures to reduce the potential for a risk of upset (I EC 2016).” 

(2022 EIR, p. 3-45.)  

Master Response No. 5 then details design features and safeguards to address hazard risks, including 

the PTU, that will remove contaminants from the feedstocks “to increase processing reliability and 

decrease corrosion and fouling risks,” and safeguards in the hydroprocessing units “to prevent side 

reactions” such as the use of certain processing temperatures, dilution of reactive materials and specially 

designed catalysts. (Master Response No. 5, pages 3-45 – 3-46.) Master Response No. 5 discusses the 

potential for an increased risk of High Temperature Hydrogen Attack (HTHA) and how the Project would 

address this issue, ensuring that the “conversion of these hydrocrackers to renewable fuels will not 

increase the risk of HTHA.” (Master Response No. 5, page 3-46.) 
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Master Response No. 5 also addresses prior comments (similar to current comments) that suggested that 

there would be increased flaring as a result of hydrogen-related incidents. Based on the similarities between 

crude oil processing and renewable fuels processing, increased flaring is not expected. (Master Response 

No. 5, page 3-46.) This has been confirmed through Unit 250’s operations for nearly three years. In addition, 

Master Response No. 5 explained that flaring at refineries is strictly regulated by BAAQMD, including 

Regulation 12, Rule 11: Flare Monitoring at Refineries and Regulation 12, Rule 12: Flares at Refineries 

(BAAQMD 2021b). 

Based on the detailed analysis in the 2022 EIR, the Project’s potential hazards risk was determined to be 

less than significant because “the Project’s operations are not expected to increase safety hazards.” 

(Master Response No. 5, page 3-47.) “The Rodeo Refinery employs and the Rodeo Renewed Project will 

continue to employ process safety measures to address the reduced risk of hazards (IEC 2016).” 

(Master Response No. 5, page 3-47.) Based on the above, the Marathon operational data does not 

qualify as new information of substantial importance, which was not known and could not have been 

known at the time the 2022 EIR was originally certified, becomes available. As described in detail in 

Master Response No. 7, none of the information presented in the comment letters meets any condition 

that would trigger further environmental review. 

Further, the analysis related to hazards was not challenged in connection with the County’s 2022 EIR, 

and new claims regarding the adequacy of the 2022 EIR are now barred by the applicable statute of 

limitations. This is further discussed in Master Response No. 7: Scope of the Draft REIR and County 

Obligations, which details the requirements for the scope of the REIR and explains how the legal 

principles of res judicata, which bars challenges to the environmental analysis that were or could have 

been raised in the prior litigation, and collateral estoppel, which precludes relitigation of issues decided in 

prior proceedings, affect the review of issues addressed in the 2022 EIR. 
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Master Response No. 6: Carbon Plant and H Cycle 

Commenters state that the Rodeo Renewed Project has changed due to changes with respect to the 

Carbon Plant Site, including comments that “a company called H-Cycle is requesting the use of that site 

[for] a waste-to hydrogen facility” and that “Santa Clara County will be shipping waste products to the 

former Carbon Plant in order that those products can be converted to hydrogen for use at the Rodeo 

Renewed facility.” 

As described in the 2022 EIR, Section 3.9.2 of the Project Description, Discontinue Use of Carbon Plant, 

following Project implementation, the Rodeo Refinery would no longer produce petroleum coke feed that 

is suitable for the Carbon Plant Site. (2022 EIR, page 3-31.) Therefore, “the Carbon Plant Site would be 

shut down and demolished.” (Id.) However, the 2022 EIR notes that “demolition activities have not been 

scheduled.” (Id.) Consistent with the Project Description, the County has been actively working with 

Phillips 66 regarding the demolition of the Carbon Plant Site, including approval of preliminary grading 

permits and pre-application discussions for the submission of applications for demolition permits. The 

Carbon Plant is on schedule to be demolished and removed no later than two years following 

commencement of Project operations as required by the Land Use Permit (Contra Costa County 2022a). 

The Carbon Plant ceased operation of its calcining kilns in January 2023 and surrendered the BAAQMD 

permits to operate for that equipment (BAAQMD 2023). 

No other use for the Carbon Plant has been proposed by Phillips 66, and the Rodeo Renewed Project 

has not changed. H Cycle is a company that processes waste into hydrogen, and H Cycle made a 

presentation to County staff regarding its process and operations. Phillips 66 has been approached by 

certain third parties, including H Cycle, regarding various concepts for the Carbon Plant Site. However, 

Phillips 66 has not made any commitments to H Cycle or to any other third party regarding any future use 

of the Carbon Plant Site. Furthermore, no applications have been filed with the County pertaining to a 

new future use of the Carbon Plant Site.  

Given that future use of the site following demolition of the Carbon Plant is still unknown, speculation of 

potential future uses of the site by other parties is not required as part of the analysis under CEQA.  Any 

proposed reuse of the site would be subject to separate permitting and approval processes. As a result, 

the 2022 EIR properly limits the analysis of impacts related to the Carbon Plant Site. 

The Project Description for the Project remains accurate.  
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Master Response No. 7: Scope of the Draft REIR and County Obligations 

Comments Outside the General Scope  

The County has received comments raising issues or requesting additional analysis of potential 

environmental impacts in areas beyond the scope of the Draft REIR.  

On July 21, 2023, the Contra Costa County Superior Court issued a Statement of Decision remanding to 

the County for reconsideration three issues in the 2022 EIR (see Draft REIR, Appendix A Superior Court 

Statement and Decision). On August 23, 2023, the Superior Court entered judgment and issued a 

peremptory writ of mandate to the County to decertify the 2022 EIR and to conduct further environmental 

review in compliance with CEQA to address the three issues identified in the Statement of Decision (see 

Appendix A of Draft REIR). On October 12, 2023, the Superior Court reaffirmed its Statement of Decision, 

allowing the Land Use Permit to remain in place and allowing Project construction activities, but enjoined 

Project operations until further order of the Court (see Appendix B of this Final REIR). The Superior Court 

did not find any other CEQA violations beyond the three specific issues identified in the July 21, 2023 

Statement of Decision, and the remaining content of the 2022 EIR is valid.  

As discussed in the Section 1.2 of the Draft REIR, the purpose of the Draft REIR is to address the three 

specific issues identified in the Superior Court’s Statement of Decision and to conduct further 

environmental review in compliance with CEQA as directed by the Superior Court. Consistent with the 

Superior Court’s peremptory writ of mandate, the REIR needs only to address the issues specified in the 

Statement of Decision as necessary to achieve compliance with CEQA. This approach is consistent with 

the California Court of Appeal decision in Ione Valley Land, Air, & Water Defense Alliance, LLC v. County 

of Amador (2019), which held that the respondent county was not required to revisit impacts or issues 

other than the specific areas identified in the trial court’s limited writ of mandate. The court further rejected 

the idea that full decertification of the EIR allows new challenges to parts of an EIR already upheld by a 

trial court. (33 Cal.App.5th 165, 173) Thus, the County is not required to analyze different alternatives or 

reevaluate areas of potential impact already adequately addressed in the 2022 EIR.  

Here, the Superior Court’s ruling directed the County to remedy three narrow portions of the EIR, 

specifically to (1) reconsider NuStar terminal as part of the project description; (2) reconsider Unit 250 as 

part of the cumulative impact analysis; and (3) reconsider the mitigation measures for the Project’s odor 

impacts. Beyond these portions of the EIR, the Superior Court did not identify any other CEQA violations. 

The Superior Court rejected all other challenges by Project opponents’, including but not limited to, 

challenges to the sufficiency of the 2022 EIR’s project description with respect to the feedstock mix, 

discussion of indirect land use impacts, and discussion of cumulative indirect land use impacts.  

Pursuant to the Superior Court’s ruling and discussed in the Draft REIR, Section 1.1, the County 

reconsidered the project description using evidence relating to changes made to the NuStar terminal. 

Based on this evidence, which includes signed declarations from Phillips 66 and NuStar officials, the 

County confirmed that “the Project has never been expected to receive and will not be receiving 

feedstocks from the NuStar facility.” (Draft REIR, page 2 quoting Cross Declaration, page 2) As a result of 

its review, the County determined “the changes to the NuStar facility to be unrelated to the Project,” and 

“understand[s] that the Project will in no way rely on the NuStar facility for any portion of its feedstocks or 

in any other capacity.” See Appendix B of the Draft REIR, Cross Declaration, pages 2–3. The County 

therefore concluded, in reconsidering the NuStar terminal as directed by the Superior Court, the project 

description for the Rodeo Renewed Project should remain the same as was set forth in the 2022 EIR and 

not be revised or recirculated. With the project description remaining unchanged from the 2022 EIR, there 

are only two substantive revisions to the EIR being recirculated: (1) cumulative impacts and (2) 

odor mitigation.  
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According to CEQA Guidelines Section 15088.5(c), if revisions to an EIR are limited to a few portions or 

chapters of the EIR, the lead agency need only recirculate those portions that have been modified. 

Pursuant to this rule, the Draft REIR only includes and recirculates the chapters and sections necessary 

to address the specific deficiencies identified in the Superior Court’s Statement of Decision. As permitted 

by CEQA Guidelines Section 15088.5(f)(2), the County requested that reviewers limit their comments to 

only the revised chapters or sections of the Draft REIR. The Draft REIR’s revisions are comprised of the 

County’s reconsideration of the EIR’s project description in relationship to the NuStar terminal and 

portions of Section 6.4, Cumulative Impacts, and Section 4.3, Air Quality. Analyses in the 2022 Final EIR 

that were not identified in the Statement of Decision and peremptory writ of mandate as requiring 

reconsideration have not been revised and are not being recirculated. Under CEQA Guidelines 

Section 15088.5(f)(2)(ii), when a lead agency revises and recirculates an EIR only in part, the lead 

agency need only respond to comments received during the recirculation period that relate to the 

chapters or portions of the earlier EIR that were revised and recirculated. In its discretion, the County has 

nevertheless provided this Master Response to address specific comments that are beyond the scope of 

the Draft REIR.  

Comments Unrelated to the Revised EIR 

Some commenters raise concerns that either were or could have been raised in the earlier proceedings 

on the 2022 EIR. As noted above, when a lead agency revises and recirculates an EIR only in part, a lead 

agency need only respond to comments received during the recirculation period that relate to the 

chapters or portions of the earlier EIR that were revised and recirculated. This is specified in CEQA 

Guidelines, § 15088.5(f)(2)(ii). Moreover, two legal doctrines limit the review of the Revised EIR, res 

judicata (also known as claim preclusion) and collateral estoppel (also known as issue preclusion). Res 

judicata bars challenges to the environmental analysis that were or could have been raised in the prior 

litigation, and collateral estoppel precludes relitigation of issues decided in prior proceedings.9 These 

principles matter because the finality of the Superior Court’s judgment would be undermined by 

relitigation of issues that were or could have been raised in the litigation based on the 2022 EIR. These 

doctrines are explained in Town of Atherton v. Cal. High-Speed Rail Auth. (2014) (228 Cal.App.4th 314, 

354) and Citizens for Open Government v. City of Lodi (2012) (205 Cal.App.4th 296, 325)  

In Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 296, 324–327, petitioners 

challenged the adequacy of a revised EIR filed in compliance with the trial court’s writ of mandate, 

claiming that the city failed to conduct environmental analysis of an issue outside the scope of the revised 

EIR. The reviewing court held that petitioners’ challenge to the revised EIR was barred by res judicata, as 

the claim could have been made in the first petition and was “based on the same conditions and facts in 

existence when the original action was filed.” Id. at page 327. 

 
9  “Res judicata bars the litigation not only of issues that were actually litigated but also issues that could have been 

litigated.” Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 296, 324. The doctrine “applies when a 
party can demonstrate: (1) the decision in the prior proceeding is final and on the merits; (2) the present proceeding is on 
the same cause of action as the prior proceeding; and (3) the parties in the present proceeding or parties in privity with 
them were parties to the prior proceeding.” Central Delta Water Agency v. Dept. of Water Resources (2021) 69 
Cal.App.5th 170, 206 (Central Delta). Causes of action are considered the same if they are based on the same conditions 
and facts that were in existence when the original action was filed. Ione Valley Land, Air, & Water Defense Alliance, LLC 
v. County of Amador (2019) 33 Cal.App.5th 165, 171. The parallel doctrine of collateral estoppel prohibits relitigation of 
issues that were argued and decided in a prior proceeding where claimants are in privity with a party to the prior 
proceeding, even if the causes of action differ. Town of Atherton v. Cal. High-Speed Rail Auth. (2014) 228 Cal.App.4th 
314, 354; Silverado Modjeska Recreation & Park Dist. v. County of Orange (2011) 197 Cal.App.4th 282, 299. “In CEQA 
cases, litigation of CEQA claims against a defendant on behalf of the public is generally sufficient to support a finding of 
common interest to establish privity” for res judicata and collateral estoppel purposes. Central Delta, supra, 69 
Cal.App.5th at p. 209 (citing Silverado Modjeska Recreation & Park Dist., supra, 197 Cal.App.4th at p. 299).  
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Here, the Superior Court’s decision directed the County to revisit three narrow aspects of the EIR, 

rejected Petitioners’ other challenges, and did not identify any other CEQA violations. The order that the 

EIR be decertified did not reopen the ability to challenge the revised EIR on issues that were raised or 

could have been raised in the prior litigation. See Ione Valley Land, Air & Water Defense Alliance, LLC, 

supra, 33 Cal.App.5th at page 172. Objections regarding the project description, piecemealing, 

cumulative impacts, and feedstocks and land use were already raised, or could have been raised, in the 

initial challenge to the Project’s 2022 EIR. Refer to the 2022 EIR, Master Responses Nos. 3: Cumulative 

Impacts, No. 4: Land Use and Feedstocks, and No. 7: Project Description-Piecemealing. These 

objections are therefore now untimely, and the County’s prior responses on these issues are sufficient.  

See Citizens for Open Government v. City of Lodi, supra, (205 Cal.App.4th at pages 301, 327) which 

upheld the trial court order discharging a writ of mandate where the agency declined to respond to 

comments that were beyond the scope of the revised EIR, citing res judicata. 

Comments Requesting Additional Analysis  

Several comment letters request additional environmental analysis based on new information presented 

with their comments. However, the information presented in these comments does not require additional 

CEQA evaluation. Statutes and regulations governing the preparation of subsequent EIRs, though not 

expressly applicable to a revised EIR prepared under the Superior Court’s limited directive, guide the 

scope of the County’s review here. For guidance, the County referred to the court’s decision in Silverado 

Modjeska Recreation & Park Dist., supra (197 Cal.App.4th at pages 301–302) which explained the 

relationship of the principles governing recirculation after certification of a final EIR and recirculation to 

address new information received before certification of a final EIR (citing Laurel Heights Improvement 

Assn. v. Regents of Univ. of Cal. (1993) 6 Cal.4th 1112, 1130–1132)).  

Additional CEQA analysis is not required “whenever any new arguably significant information or data is 

proposed, regardless of whether the information reveals environmental bad news.” (Silverado Modjeska 

Recreation & Park Dist., supra, 197 Cal.App.4th at page 305 (italics in original)) As explained above, the 

Draft REIR analyses the three specific issues identified in the Superior Court’s Statement of Decision as 

requiring reconsideration. Beyond those three issues, no supplemental environmental review is required, 

unless CEQA’s triggering mechanisms are met. Specifically, CEQA first requires that one or more of the 

following conditions has occurred:  

(1)  substantial changes are proposed for the Project that involve new significant environmental 

effects or a substantial increase in the severity of previously identified significant effects;  

(2)  substantial changes have occurred with respect to the circumstances under which the Project is 

being undertaken that involve new significant environmental effects or a substantial increase in 

the severity of previously identified significant effects; or  

(3)  new information of substantial importance, which was not known and could not have been known 

at the time the 2022 EIR was originally certified, becomes available.  

This is outlined in CEQA Guidelines, Section 15162(a); see also Pub. Resources Code, Section 21166. 

Further, “new information of substantial importance” needs to show:  

(A)  the project will have one or more significant effects not discussed in the 2022 EIR;  

(B)  significant effects previously examined will be substantially more severe than shown in the 2022 

EIR;  
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(C)  mitigation measures or alternatives previously found not to be feasible would in fact be feasible 

and would substantially reduce one or more significant effects of the project, and the project 

proponent has declined to adopt the mitigation measure or alternative; or 

(D)  mitigation measures or alternatives which are considerably different from those analyzed in the 

2022 EIR would substantially reduce one or more significant effects on the environment, and the 

project proponent has declined to adopt the mitigation measure or alternative. (CEQA Guidelines, 

Section 15162(a)(3))  

As discussed in Master Response No. 3: Cumulative Impacts, the new Pathways Report information is 

not new information that would require expansion of the Draft REIR’s cumulative analysis. The County 

does not consider the information presented in comments to be reasonably predictive or reliable enough 

to result in new significant impacts of the Project that are reasonably foreseeable, substantially increase 

the severity of previously identified significant effects, substantially change the circumstances surrounding 

the Project, or demonstrate the availability of feasible mitigation measures not incorporated to the Project. 

Accordingly, public comments have not presented the County with new information that would justify 

expansion of the Draft REIR’s cumulative impacts analysis. The County determined on page 23 of the 

Draft REIR that the Unit 250 project will result in a decrease of GHG emissions and will not contribute to a 

cumulative GHG impact.  

As discussed in Master Response No. 4: Feedstock Analysis, certain commenters contend that new 

information presented in their comment letters require the County to conduct a new analysis of feedstocks 

and related impacts. However, as explained in Master Response No. 4 and consistent with the 2022 EIR 

and the Court’s Decision, the Project’s feedstock mix and alleged related impacts remain too speculative 

to analyze and therefore the information provided does not satisfy the criteria above. 

As discussed in Master Response No. 5: Marathon Renewable Fuels Operations and Hazards, 

commenters state that two recent fire incidents at the Marathon facility along with Marathon’s increased 

flaring constitutes new information resulting in potentially new significant hazard impacts that need to be 

further studied in the EIR for the Rodeo Renewed Project. However, for nearly three years, Phillips 66 

has been operating Unit 250 and processing pretreated renewable feedstocks, similar to Marathon. 

During this time, Phillips 66 has not had any similar fire incidents related to Unit 250’s renewable fuels 

processing, nor has Unit 250 processing resulted in increased flaring that has met the BAAQMD 

Regulation 12 Rule 12 reportable flaring event definition, as noted by commenters with respect to 

Marathon’s operations. A review of the BAAQMD web site indicates that none of the Flare Causal 

Analysis submitted by Phillips 66 since Unit 250 began producing renewable fuels in April, 2021 were 

caused by Unit 250 operations. 

As described in detail in these Master Responses, none of the information presented in the comment 

letters meets any condition enumerated above that would trigger further environmental review.. 

Accordingly, the County is not required to conduct additional environmental analysis based on the 

information provided.  
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Master Response No. 8: Non-CEQA Topics and Project Merits 

CEQA does not require lead agencies to respond to comments that do not raise significant environmental 

issues on the content of the EIR or the impacts of the Project on the environment (see CEQA Guidelines 

Section 15088). Where a comment does not identify any specific deficiencies related to the analysis 

presented in the Draft REIR, no further response is warranted and the County will acknowledge that the 

“comment is noted”. In addition, this Master Response is included to provide consideration of these 

comments by decision makers as part of the Project approval process. Moreover, because the comments 

were submitted during the public review period on the Draft REIR, they nonetheless constitute part of the 

public record that will be available to decision makers as part of this Final REIR.   
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Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-36   

 

This Page Intentionally Left Blank 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-37 

3.3 INDIVIDUAL RESPONSES TO COMMENTS 

Individual comments and responses are presented starting on the following page and in the order shown in 

Table 2-1, Commenters on the Draft EIR, in Chapter 2, List of Commenters. The comment letters are 

organized by Agencies, Organizations, and Individuals. Each letter/correspondence is assigned a number 

and each comment that requires a response within a given letter/correspondence is also assigned a 

number.10  

Responses focus on comments that pertain to the adequacy of the analysis in the Draft REIR or to other 

aspects pertinent to the potential effects of the Project on the environment pursuant to CEQA. As 

addressed in Master Response No. 8, Non-CEQA Topics/Project Merits, comments that address topics 

beyond the purview of the EIR or CEQA are noted as such for the public record.  

  

 
10 Due to the volume of documents, the attachments to Comment Letters 6, 16, and 25 supporting the commenters’ 

comments can be found in their entirety on the County’s website: https://www.contracosta.ca.gov/RodeoRenewed  (link). 

https://www.contracosta.ca.gov/RodeoRenewed
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Comment Letter 1. Bay Area Air Quality Management District 
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Response to Comment 1 

Refer to Master Response No. 1: Odor Mitigation. 

Response to Comment 2 

Best Practices for Centering Environmental Justice, Health and Equity  

The BAAQMD 2022 CEQA Guidelines, Chapter 2: Best Practices for Centering Environmental Justice, 

Health and Equity, provides “lead agencies with best practices on centering environmental justice (EJ), 

health, and equity in the siting, design, and development of projects” under CEQA. (2022 CEQA 

Guidelines, page 2-1.) The chapter includes definitions of and concepts associated with equity and 

environmental justice, citing federal and State laws, and provides background regarding environmental 

justice. (2022 CEQA Guidelines, Sections 2.1.2 and 2.1.3.)  

Section 2.2 provides guidance regarding ways “to assess and improve EJ practices in CEQA review for 

all projects.” “By using this guidance, lead agencies should be able to:  

• inform, consult, or engage overburdened and/or AB 617 communities in CEQA analysis and 

decision making; 

• identify projects located in overburdened and/or AB 617 communities; 

• analyze project-level impacts on overburdened and/or AB 617 communities; and 

• determine whether the project is centering nondiscrimination and environmental justice through 

its mitigation plan, cumulative impact analysis, and alternatives analysis.” 

This guidance discusses processes for public participation, defining the environmental setting and project 

description, and identifying and analyzing project-level impacts on overburdened communities relative to 

air quality, community risks and hazards and odors. (2022 CEQA Guidelines, Sections 2.2.1, 2.2.2 and 

2.2.3.) This guidance discusses CEQA’s provisions regarding economic and social effects. (2022 CEQA 

Guidelines, Section 2.2.4.) The guidance then discusses environmental justice considerations in project-

level mitigation, providing several examples of mitigation to reduce pollution exposure and minimize 

impacts, including a community benefits agreement. (2022 CEQA Guidelines, Section 2.2.5.)  

Section 4.17 of the 2022 EIR evaluates environmental justice, consistent with the BAAQMD’s 2022 CEQA 

Guidelines and its environmental justice guidance. Section 4.17 provides background regarding 

environmental justice and the State’s legislative efforts since 1999 to address environmental justice. Section 

4.17.2 provides the regulatory setting under federal, State and local law for the evaluation of environmental 

justice, including the County’s draft policies for its General Plan intended to meet the requirements of SB 

1000. The County used the California Communities Environmental Health Screening Tool 

(CalEnviroScreen) to identify disadvantaged communities in the vicinity of the Project. The County relied on 

State law to evaluate whether “the Project is consistent with these statutory provisions to reduce pollution 

exposure, including air quality, in disadvantaged communities and to consider whether or not the effects of 

pollution are disproportionately borne by disadvantaged communities.” (2022 EIR, page 4.17-458.) The EIR 

concluded that the despite the Project’s potentially significant impacts, these impacts would not have a 

“corresponding public health or safety impact” and thus “would not disproportionately affect disadvantaged 

communities.” This section of the EIR was not challenged in the lawsuit and remains valid.  
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In addition, Phillips 66 entered into a community benefits agreement for the Project, which is enforceable 

through conditions imposed as part of the County's Project Land Use Permit approval (Contra Costa 

County 2022a). 

Climate Impact Thresholds of Significance (Project Level) and Project-Level Climate 

Impacts 

Chapters 3 and 6 of BAAQMD's 2022 CEQA Guidelines include new information regarding project-level 

thresholds of significance for climate impacts related to greenhouse gas (GHG) emissions. Chapter 3 

includes Table 3-2 copied below, which is also set forth in Chapter 6, and appears to apply to projects 

that generate GHG emissions from sources other than stationary sources. Section 6.4, entitled Stationary 

Sources of GHG Emissions, states: “the bright-line threshold of producing 10,000 metric tons of carbon 

dioxide equivalent (MTCO2e) per year,” citing Table 3-2 (although Table 3-2, does not include this 

threshold). As stated in Section 6.4, this evaluation of GHG emissions from stationary sources “should 

include mobile sources that are associated with the stationary source such as trucks, ships, and rail.” 

(2022 BAAQMD CEQA Guidelines, page 6-9.) This guidance also specifically refers to refineries: “Major 

stationary sources are typically associated with industrial processes, such as refineries and power plants.” 

(2022 BAAQMD CEQA Guidelines, page 6-9.) 

 

The 2022 EIR, Section 4.8, evaluated the Project’s operational GHG emissions, including stationary sources 

and mobile sources, determining that there would be a reduction in GHG emissions. (Table 4.8-5, page 4.8-

263.) This section of the EIR was not challenged in the lawsuit, and it remains valid. 
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Although Table 3-2 provisions do not apply to the Rodeo Renewed Project, it is worth noting that the EIR 

also evaluated the Project’s vehicle miles traveled (VMT), and while the employee traffic and associated 

VMT would not change, the Project’s truck traffic would be reduced by over 50% resulting in a substantial 

reduction of VMT – approximately 110 truck roundtrips per day to approximately 44 truck roundtrips per day. 

Thresholds of Significance for Criteria Pollutants and Risks and Hazards 

The relevant thresholds of significance for criteria pollutants and risks and hazards did not change from 

the 2017 to the 2022 versions of the Guidelines. This is true for construction and operational thresholds. 

Excerpts from the 2017 and 2022 Guidelines with the thresholds are below. 

2022 Guidelines 
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2017 Guidelines 
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The guidance for conducting the cumulative health risk assessment in the 2022 CEQA Guidelines uses 

the same methodology to determine what sources are included in the analysis as the 2017 CEQA 

Guidelines. Both versions use the same radius of 1,000 feet for inclusion of existing sources.  

Table 2-1 of the 2017 CEQA Guidelines (shown above) indicates the “Zone of Influence” for Risks and 

Hazards is a 1,000-foot radius. The radius used in the 2022 CEQA Guidelines is also 1,000 feet as 

described below, from page E-15. 

“For assessing the cumulative impacts from a project’s source(s) in combination with existing sources, a 

specific project radius is recommended. The Air District recommends that the cumulative analysis 

combine the risks and hazards from existing sources within 1,000 feet of the project’s source(s) with the 

risks and hazards from the project’s source(s).” 

The thresholds of significance and the methodology for evaluating project and cumulative impacts have 

not changed with the 2022 CEQA Guidelines. These sections of the EIR remain valid. It should also be 

noted that BAAQMD did not have any issues with the methodology and sources chosen for the 

cumulative impacts assessment in the 2022 EIR.  
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Comment Letter 2. East Bay Municipal Utility District 
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Response to Comment 1 

East Bay Municipal Utility District (EBMUD) re-submitted its comments made on the 2022 Draft EIR 

regarding water service, water recycling, and water conservation. The 2022 Final EIR provided responses 

to those comments, and those responses remain adequate (refer to Comment Letter 6 and associated 

responses, pages 3-138-3-143). Water service analyses in the 2022 EIR were not identified in the 

Statement of Decision and peremptory writ of mandate as requiring reconsideration and have not been 

revised or recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines 

Section 15088.5(f)(2), reviewers were notified that their comments should be limited to the revised 

chapters or sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no 

further response is required. 

Refer to Master Response No.7: Scope of the Draft REIR and County Obligations. 
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Comment Letter 3. Stanislaus County  
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Response to Comment 1 

The comment is noted. 
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Comment Letter 4. Biofuelwatch 
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Response to Comment 1 

The County disagrees with this general assessment. Refer to the other responses to comments to this 

letter, which provide additional information or clarification to comments that request specific information. 

Response to Comment 2 

Refer to Master Response No. 2: Piecemealing, and Master Response No. 3 Cumulative Impacts. 

Response to Comment 3 

Refer to Master Response No. 2: Piecemealing, and Master Response No. 4: Feedstock Analysis. 

Response to Comment 4 

The County understands the desire for an extension of the public comment period on the Draft REIR for 

the project. The County has been reviewing this project for over three years, including multiple public 

hearings and extensive agency and public outreach related to the project and its potential environmental 

impacts. Given the limited scope of the REIR, and the extent of review, analysis, and public and agency 

outreach the County has already conducted, after careful consideration the County decided not to extend 

the public comment period beyond the CEQA required 45-day noticing period. 

In addition, the public will have an opportunity to submit comments at the County Board of Supervisors 

meeting to be held on January 16, 2024. These comments will be considered by the Board of Supervisors 

during consideration of the EIR certification and Project approval. 

Response to Comment 5 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Regarding receipt of public records, the County’s policy for responding to requests for public records is 

provided on the County website: How to Request the County's Public Records | Contra Costa County, CA 

Official Website (link). As noted, once a request is made, each County department will respond directly to 

requests it receives. If a department receives a request for records that it does not possess, it will notify 

you that it has no responsive records and, if it can do so, will forward the request to departments that may 

possess the requested records. County staff will make every reasonable effort to make the records 

promptly available upon the payment of any applicable fees. If County staff cannot respond immediately, 

they will tell you when you reasonably can expect a response. For this particular request, it is expected 

the information will be available on December 21, 2023. 

Response to Comment 6 

Refer to Response to Comment 5. 

Response to Comment 7 

Refer to Master Response 6: Carbon Plant and H Cycle. 

https://www.contracosta.ca.gov/2345/Public-Records
https://www.contracosta.ca.gov/2345/Public-Records
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Response to Comment 8 

Analyses of climate and land use impacts were not identified in the Statement of Decision and 

peremptory writ of mandate as requiring reconsideration. These analyses have not been revised or 

recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines Section 

15088.5(f)(2), reviewers were notified that their comments should be limited to the revised chapters or 

sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no further response 

is required. 

Refer to Master Response No. 4: Feedstock Analysis. 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 9 

To the County’s knowledge, and confirmed by Phillips 66 (Brent Eastep, personal communication, 

December 14, 2023), there have been no new Project-related requests of the Central Contra Costa 

Sanitary District wastewater treatment plant. As described in the 2022 EIR, Chapter 3, Project 

Description, the Rodeo Refinery has an onsite Wastewater Treatment Plant (Unit 100) to treat its water. 

Phillips 66 does not currently or in the future require the use of any other wastewater treatment plant. 

Facility wastewater flows through various pipelines to the Wastewater Treatment Plant and is treated to 

meet the limitations set forth in the Rodeo Refinery’s NPDES discharge permit (Order R2-2016-0044) 

issued by the San Francisco Bay RWQCB. Phillips 66 is implementing a Project-specific Construction Site 

Monitoring Program that has been incorporated into the Project SWPPP to address and limit water quality 

impacts during construction and demolition activities. The 2022 EIR concluded no significant impacts 

related to wastewater treatment would occur as a result of the Project. 

Response to Comment 10 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 11 

Refer to the previous responses. The comment is noted. 
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Comment Letter 5. Community Energy Resource (November 28, 2023) 
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Response to Comment 1 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 
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Comment Letter 6. Community Energy Resource (December 8, 2023) 
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Attachments to Comment Letter 6 supporting the commenters comments can be found in their entirety on 

the County’s website: https://www.contracosta.ca.gov/RodeoRenewed (link) 

Response to Comment 1 

Community Energy Resource resubmitted its comment letter to correct typographical errors found on the 

original submittal. The resubmitted letter is Comment Letter 6. 

Response to Comment 2 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 3 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 4 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 5 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 6 

Refer to Master Response No. 2: Piecemealing and Master Response No. 5: Marathon Renewable Fuels 

Operations and Hazards. 

Response to Comment 7 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 8 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 9 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. This comment 

mischaracterizes Phillips 66’s Flare Minimization Plan (FMP) as being inconsistent with the Draft REIR 

by referring to a prior comment to the 2022 EIR. The FMP is consistent with the 2022 EIR, its responses 

to comments, and the 2023 REIR Master Response No. 5: Marathon Renewable Fuels Operations 

and Hazards. 

Also refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

https://www.contracosta.ca.gov/RodeoRenewed
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Response to Comment 10 

As discussed in Master Response 5: Marathon Renewable Fuels Operations and Hazards, the County 

does not consider the incident at Chevron Richmond Refinery as being directly related to the Project.  

Also refer to the 2022 Final EIR, Master Response No. 5: Renewable Fuels Processing. 

Response to Comment 11 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 
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Comment Letter 7. Community for a Better Environment 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-80   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-81 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-82   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-83 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-84   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-85 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-86   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-87 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-88   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-89 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-90   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-91 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-92   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-93 

 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-94   

Response to Comment 1 

The comment is noted. Also refer to Letter 1, Response 2.  

Response to Comment 2 

Analyses related to feedstock demand and land use changes, greenhouse gas emissions, higher food 

prices, habitat destruction and other issues were not identified in the Statement of Decision and 

peremptory writ of mandate as requiring reconsideration. These analyses have not been revised or 

recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines Section 

15088.5(f)(2), reviewers were notified that their comments should be limited to the revised chapters or 

sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no further response 

is required. 

For information addressing the issues raised by the commenter, refer to Master Response No. 4: 

Feedstock Analysis and the 2022 EIR Master Response No. 4, Land Use and Feedstocks and Section 

4.8, Greenhouse Gas Emissions. 

Also refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 3 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations.  

Regarding a summary of changes, the Draft REIR summarizes changes to the 2022 EIR in the 

introductory discussions of each revised section. Refer to the Draft REIR pages 3, 8 and 14. 

Response to Comment 4 

Refer to Master Response No. 2: Piecemealing, and Master Response No. 7: Scope of the Draft REIR 

and County Obligations. 

Response to Comment 5 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 6 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 7 

The Draft REIR summarizes changes to the 2022 EIR in the introductory discussions of each revised 

section. Refer to the Draft REIR pages 3, 8 and 14. The County has been reviewing this project for over 

three years, including multiple public hearings and extensive agency and public outreach related to the 

project and its potential environmental impacts.  In particular, the County has been working to review and 

update its analysis since the Court issued its Statement of Decision on July 21, 2023.  
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Response to Comment 8 

The County understands the desire for an extension of the public comment period on the Draft REIR for 

the project. As noted above, the County has been reviewing this project for over three years, including 

multiple public hearings and extensive agency and public outreach related to the project and its potential 

environmental impacts. Given the limited scope of the REIR, and the extent of review, analysis, and 

public and agency outreach the County has already conducted, after careful consideration the County 

decided not to extend the public comment period beyond the CEQA required 45-day noticing period. 

In addition, the public will have an opportunity to submit comments at the County Board of Supervisors 

meeting to be held on January 16, 2024. These comments will be considered by the Board of Supervisors 

during consideration of the EIR certification and Project approval. 

Response to Comment 9 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 10 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 11 

The Draft REIR summarizes changes to the 2022 EIR in the introductory discussions of each revised 

section. Refer to the Draft REIR pages 3, 8 and 14. 

Response to Comment 12 

Refer to Master Response No. 1: Odor Mitigation, No. 2: Piecemealing, and Master Response No. 3: 

Cumulative Impacts. Also refer to Letter 1, Response 2 and Letter 7, Response 18 (below).  

Response to Comment 13 

Refer to Master Response No. 2: Piecemealing, and Master Response No. 7 Scope of the Draft REIR 

and County Obligations. 

Response to Comment 14 

Refer to Master Response No. 3: Cumulative Impacts.  

Response to Comment 15 

Refer to Master Response No. 3: Cumulative Impacts and Master Response No. 4: Feedstock Analysis. 

Response to Comment 16 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards, and Master 

Response No. 3: Cumulative Impacts. 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-96   

Response to Comment 17 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards, and Master 

Response No. 3: Cumulative Impacts. 

Response to Comment 18 

Refer to Master Response No. 1: Odor Mitigation, Master Response No. 2: Piecemealing, and Master 

Response No. 3: Cumulative Impacts. Also refer to Letter 1, Response 2.  

Response to Comment 19 

Refer to Master Response No. 4: Feedstock Analysis. 

Response to Comment 20 

Refer to Master Response No. 4: Feedstock Analysis. 

Response to Comment 21 

Refer to Master Response No. 4: Feedstock Analysis, Master Response No. 3: Cumulative Impacts, and 

Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 22 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 23 

The comment is noted. 

Response to Comment 24 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 25 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards, and Master 

Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 26 

Refer to Master Response No. 4: Feedstock Analysis, and Master Response No. 7: Scope of the Draft 

REIR and County Obligations. 

Response to Comment 27 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations, and Master Response 

No. 4: Feedstock Analysis. 
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Response to Comment 28 

The comment is noted. 
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Comment Letter 8. Contra Costa Building and Construction Trades Council 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 9. Council of Industries 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 10. The Industrial Association of Contra Costa County 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 11. International Brotherhood of Boilermakers Local 549 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 12. International Brotherhood of Electrical Workers Local 302 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 13. Iron Workers Local 378 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 14. LiUNA Local 324 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 15. Pacific Gas and Electric Company (October 25, 2023) 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-128   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-129 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-130   



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

  3-131 

 



Rodeo Renewed Project, Final Revised Environmental Impact Report 

3 Responses to Comments 

3-132   

Response to Comment 1 

Phillips 66 will continue to coordinate with PG&E and other utilities, as appropriate, throughout the 

permitting process. 
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Comment Letter 16. Pacific Gas and Electric Company (October 26, 2023) 
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Attachments to Comment Letter 16 supporting the commenters’ comments can be found in their entirety 

on the County’s website: https://www.contracosta.ca.gov/RodeoRenewed (link) 

Response to Comment 1 

The comment is noted. Refer to Letter 15, Response to Comment 1. 

  

https://www.contracosta.ca.gov/RodeoRenewed
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Comment Letter 17. Pacific Gas and Electric Company (November 27, 2023) 
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Response to Comment 1 

The comment is noted. Refer to Letter 15, Response to Comment 1. 
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Comment Letter 18. Phillips 66 Community Advisory Panel 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 19. Plumbers & Steamfitters Local Union 342 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 20. Steelworkers Local 325 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 21. Brandon 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 8: Non-CEQA Topics and Project Merits. 
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Comment Letter 22. Brennan, Maureen 

 

Response to Comment 1 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 2 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 3 

Refer to Master Response 6: Carbon Plant and H Cycle. 
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Response to Comment 4 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. Also refer to the 2022 

EIR Master Response No. 5: Renewable Fuels Processing. 

Response to Comment 5 

All responses to comments on the 2022 EIR were posted on the County’s website in March 2022. Also 

refer to Master Response No. 1: Odor Mitigation. 

Response to Comment 6 

The “scrubbing and incineration systems” are described in the Draft REIR on pages 9-11. Also refer to 

Master Response No. 1: Odor Mitigation. 

Response to Comment 7 

As described in the 2022 EIR, Chapter 3, Project Description, the Rodeo Refinery has an onsite 

Wastewater Treatment Plant (Unit 100) to treat its water. Phillips 66 does not currently or in the future 

require the use of any other wastewater treatment plant. Facility wastewater flows through various 

pipelines to the Wastewater Treatment Plant and is treated to meet the limitations set forth in the Rodeo 

Refinery’s NPDES discharge permit (Order R2-2016-0044) issued by the San Francisco Bay RWQCB. 

Phillips 66 is implementing a Project-specific Construction Site Monitoring Program that has been 

incorporated into the Project SWPPP to address and limit water quality impacts during construction and 

demolition activities. The 2022 EIR concluded no significant impacts related to wastewater treatment 

would occur as a result of the Project. 

Response to Comment 8 

The commenter is referred to the 2022 EIR, Section 4.13 Transportation and Traffic, which addresses 

increased traffic associated with the Project, and Section 4.4, Air Quality, which addresses construction-

related air quality impacts. Both impacts were found to be significant but could be mitigated with 

implementation of the listed mitigation measures. 

Analysis related to traffic was not identified in the Statement of Decision and peremptory writ of mandate 

as requiring reconsideration. These analyses have not been revised or recirculated in the Draft REIR. 

On page 3 of the Draft REIR, and pursuant to CEQA Guidelines Section 15088.5(f)(2), reviewers were 

notified that their comments should be limited to the revised chapters or sections of the Draft REIR. 

Therefore, since this is not a comment on the Draft REIR no further response is required. 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 9 

The commenter is referred to the 2022 EIR, Section 4.12, Noise and Vibration, which addresses Project-

related construction and operational impacts. Potential noise and vibration impacts were identified as less 

than significant since levels would not exceed the Caltrans or the County’s thresholds of significance. 

Analysis related to noise and vibration were not identified in the Statement of Decision and peremptory 

writ of mandate as requiring reconsideration. These analyses have not been revised or recirculated in the 
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Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines Section 15088.5(f)(2), 

reviewers were notified that their comments should be limited to the revised chapters or sections of the 

Draft REIR. Therefore, since this is not a comment on the Draft REIR no further response is required. 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 
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Comment Letter 23. Brown, Clair 
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Response to Comment 1 

The comment is noted. Refer to Comment Letter 6 responses. 
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Comment Letter 24. Callaghan, Janet 
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Response to Comment 1 

The comment is noted. Refer to Master Response No. 2: Piecemealing. 

Response to Comment 2 

The County understands the desire for an extension of the public comment period on the Draft REIR for 

the project. The County has been reviewing this project for over three years, including multiple public 

hearings and extensive agency and public outreach related to the project and its potential environmental 

impacts. Given the limited scope of the REIR, and the extent of review, analysis, and public and agency 

outreach the County has already conducted, after careful consideration the County decided not to extend 

the public comment period beyond the CEQA required 45-day noticing period. 

In addition, the public will have an opportunity to submit comments at the County Board of Supervisors 

meeting to be held on January 16, 2024. These comments will be considered by the Board of Supervisors 

during consideration of the EIR certification and Project approval. 

Also refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 3 

The comment is noted. Refer to Master Response No. 6: Carbon Plant and H Cycle. 

Response to Comment 4 

The comment is noted.  

Response to Comment 5 

As stated in the Draft REIR, page 19, the Selby Slag Remedial Action Plan and EIR is in final form and 

pending certification and approval by the Department of Toxic Substances Control. As a result, there are 

no ongoing remediation activities at the site. 

Response to Comment 6 

The comment is noted. 

Response to Comment 7 

The comment is noted. 

Response to Comment 8 

The comment is noted. 

Response to Comment 9 

The comment is noted. The 2022 EIR, Section 4.9, Hazards and Hazardous Materials, and Master 

Response No. 5: Marathon Renewable Fuels Operations and Hazards provide detailed analysis of flaring. 

As discussed, impacts related to flaring are considered less than significant. 
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Response to Comment 10 

The commenter is referred to the 2022 EIR, Section 4.13 Transportation and Traffic, which addresses 

increased traffic associated with the Project. Impacts were found to be significant but could be mitigated 

with implementation of the listed mitigation measures. 

Also refer to Master Response No. 3: Cumulative Impacts. 
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Comment Letter 25. Davidson, Charles 
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Attachments to Comment Letter 25 supporting the commenters comments can be found in their entirety 

on the County’s website: https://www.contracosta.ca.gov/RodeoRenewed (link) 

Response to Comment 1 

The 2022 EIR, Section 4.8, evaluated the Project’s construction and operational GHG emissions, 

including stationary sources and mobile sources, determining that there would be a reduction in GHG 

operational emissions. (Table 4.8‑5, page 4.8-263.) For additional information regarding renewable fuels 

process, refer to Master Response No. 5 from the 2022 EIR, Renewable Fuels Processing, which 

includes discussion of GHG emissions.  These GHG analyses remain valid.    

Analyses related to renewable fuels processing and GHG emissions were not identified in the Statement 

of Decision and peremptory writ of mandate as requiring reconsideration. These analyses have not been 

revised or recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines 

Section 15088.5(f)(2), reviewers were notified that their comments should be limited to the revised 

chapters or sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no 

further response is required. 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 2 

Section 3.8 of the 2022 EIR and the 2022 EIR’s Master Response No. 4: Land Use and Feedstocks 

discuss at length the land use issues raised in this comment. Refer also to 2023 REIR Master Response 

No. 4 Feedstocks Analysis. 

Analyses related to land use and renewable fuels processing were not identified in the Statement of 

Decision and peremptory writ of mandate as requiring reconsideration. These analyses have not been 

revised or recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines 

Section 15088.5(f)(2), reviewers were notified that their comments should be limited to the revised 

chapters or sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no 

further response is required. 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 3 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 4 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 5 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards and Master 

Response No. 4: Feedstock Analysis. 

https://www.contracosta.ca.gov/RodeoRenewed
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Response to Comment 6 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards and Master 

Response No. 4: Feedstock Analysis. Refer also to the 2022 EIR’s Master Response No. 4: Land Use 

and Feedstocks. 

Response to Comment 7 

Refer to Master Response No. 2: Piecemealing and Master Response No. 3: Cumulative Impacts. 

Response to Comment 8 

Refer to Master Response No. 6: Carbon Plant and H Cycle. 

Response to Comment 9 

Refer to Master Response No. 6: Carbon Plant and H Cycle, and Master Response No. 2: Piecemealing. 

Response to Comment 10 

Refer to Letter 4, Response to Comment 9. 

Response to Comment 11 

The comment is noted. 
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Comment Letter 26. Luchini, Richard (December 5, 2023) 
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Response to Comment 1 

The Project’s potential noise impacts were fully evaluated in Section 4.12 of the 2022 EIR, including 

responses to comments. Refer to Master Response No. 7: Scope of the Draft REIR and County 

Obligations. Analyses related to noise and vibration were not identified in the Statement of Decision and 

peremptory writ of mandate as requiring reconsideration. These analyses have not been revised or 

recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines Section 

15088.5(f)(2), reviewers were notified that their comments should be limited to the revised chapters or 

sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no further response 

is required. 

Response to Comment 2 

The comment is noted. See Response to Comment 1. 
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Comment Letter 27. Luchini, Richard (December 7, 2023) 
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Response to Comment 1 

The comment is noted. 
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Comment Letter 28 and Attachments. Moore, Mike 
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Response to Comment 1 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 2 

Refer to Master Response No. 6: Carbon Plant and H Cycle. 

Response to Comment 3 

Comment is noted. Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 4 

Refer to Master Response No. 5:  Marathon Renewable Fuels Operations and Hazards. 
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Response to Comment 5 

The County understands the desire for an extension of the public comment period on the Draft REIR for 

the project. The County has been reviewing this project for over three years, including multiple public 

hearings and extensive agency and public outreach related to the project and its potential environmental 

impacts. Given the limited scope of the REIR, and the extent of review, analysis, and public and agency 

outreach the County has already conducted, after careful consideration the County decided not to extend 

the public comment period beyond the CEQA required 45-day noticing period. 

In addition, the public will have an opportunity to submit comments at the County Board of Supervisors 

meeting to be held on January 16, 2024.  These comments will be considered by the Board of 

Supervisors during consideration of the EIR certification and Project approval. 

Response to Comment 6 

See Response to Comment 5. 

Response to Comment 7 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 8 

Refer to Master Response No. 3: Cumulative Impacts. 
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Comment Letter 29. Pygeorge, Janet 
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Response to Comment 1 

Refer to Master Response No. 1: Odor Mitigation, and Response to Comment Letter 1 from the 

BAAQMD. 
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Comment Letter 30. Rieser, Nancy 
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Response to Comment 1 

Unit 250 is addressed in the 2022 EIR and the Draft REIR in revised Chapter 6.4, Cumulative Impacts. 

Also refer to the 2022 EIR Master Response No. 5: Renewable Fuels Processing, and 2023 REIR Master 

Response No. 3: Cumulative Impacts, and Master Response No. 5: Marathon Renewable Fuels 

Operations and Hazards. 

Response to Comment 2 

Refer to Master Response No. 6: Carbon Plant and H Cycle. 

Response to Comment 3 

Refer to Letter 4, Response to Comment 9. 

Response to Comment 4 

Refer to Master Response No. 1: Odor Mitigation. 

Response to Comment 5 

Phillips 66 reports that there is currently no plan for use of slurry oil by the Project.    

The 2022 EIR, Section 4.9, Hazards and Hazardous Materials and 2022 EIR Master Response No. 5: 

Renewable Fuels Processing, fully addressed potentially significant hazards and hazardous materials 

impacts. These impacts were determined to be less than significant. Also see Master Response No. 4: 

Feedstock Analysis of this Final REIR. 

In addition, analyses related to hazards and hazardous materials were not identified in the Statement of 

Decision and peremptory writ of mandate as requiring reconsideration. These analyses have not been 

revised or recirculated in the Draft REIR. On page 3 of the Draft REIR, and pursuant to CEQA Guidelines 

Section 15088.5(f)(2), reviewers were notified that their comments should be limited to the revised 

chapters or sections of the Draft REIR. Therefore, since this is not a comment on the Draft REIR no 

further response is required. 

Refer to Master Response No. 7: Scope of the Draft REIR and County Obligations. 

Response to Comment 6 

See Response to Comment 5. 

Response to Comment 7 

The comment is noted. Also refer to Master Response No. 2: Piecemealing and Master Response No. 7:  

Scope of the Draft REIR and County Obligations. 

. 
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Comment Letter 31. Warren, Jan 
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Response to Comment 1 

The County’s scheduling of the CEQA process is not affected by Phillps 66’s refinery scheduling. 

The County understands the desire for an extension of the public comment period on the Draft REIR for 

the project. The County has been reviewing this project for over three years, including multiple public 

hearings and extensive agency and public outreach related to the project and its potential environmental 

impacts. Given the limited scope of the REIR, and the extent of review, analysis, and public and agency 

outreach the County has already conducted, after careful consideration the County decided not to extend 

the public comment period beyond the CEQA required 45-day noticing period. 

In addition, the public will have an opportunity to submit comments at the County Board of Supervisors 

meeting to be held on January 16, 2024. These comments will be considered by the Board of Supervisors 

during consideration of the EIR certification and Project approval. 

Response to Comment 2 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 3 

Refer to Master Response No. 2: Piecemealing. 

Response to Comment 4 

The comment is noted. 

Response to Comment 5 

As the Draft REIR and Master Response No. 2 explains, the changes to the NuStar rail terminal modified 

the existing facility by adding equipment that can accommodate pretreated renewable feedstocks. There 

was not an increase in the facility’s capacity (45,000 barrels per day maximum) and there was no expansion 

of the rail spur tracks (Contra Costa County 2022c, pages 17 and 21). The changes to the facility gave the 

Selby Terminal the “capacity” – i.e., the ability – to handle pretreated renewable feedstocks; there was not a 

change in “capacity” in terms of the volume of materials or railcar traffic overall that can be handled by the 

facility. Id. As commenters have noted, there are a number of renewable fuels facilities in the region, 

including Unit 250. The evidence does not support a conclusion that the modifications to the NuStar rail 

terminal were done in connection with or contemplation of the Rodeo Renewed Project. Rather, the 

evidence in the County’s records demonstrates that the Project and the NuStar rail terminal are wholly 

independent: they are independently owned and will be independently operated, and, most importantly, the 

Project will in no way be relying on NuStar for its feedstocks or any other materials. See Appendix B of the 

Draft REIR – Decl. of Lashun Cross, page 3; Decl. of Jolie Rhinehart, pages 2-3. 

Refer to Master Response No. 2: Piecemealing and Master Response No. 7: Scope of the Draft REIR 

and County Obligations. 
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Response to Comment 6 

The comment is noted. Refer to 2022 EIR Master Response No. 4: Land Use and Feedstocks and 2023 

REIR Master Response No. 7: Scope of the Draft REIR and County Obligations and Master Response 

No. 4: Feedstocks Analysis. 

Response to Comment 7 

Refer to Master Response No. 5: Marathon Renewable Fuels Operations and Hazards. 

Response to Comment 8 

The REIR will be presented to the County Board of Supervisors on January 16, 2024. Future court dates 

related to the Project are unknown at this time. 
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Comment Letter 32. Webster, Ronald 
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Response to Comment 1 

The comment is noted. 
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4 County-Initiated Updates and Errata to the Draft REIR 

4.1 INTRODUCTION 

In accordance with CEQA Guidelines Section 15132(a), this chapter of the Final REIR provides changes 

to the Draft REIR that have been made to update, refine, or clarify Project information and mitigation 

measures presented in the Draft REIR. The edits are made either in response to a comment received on 

the Draft REIR or initiated by County staff.  

4.2 TEXT CHANGES TO THE DRAFT REIR  

New text is indicated in double underline and text to be deleted is reflected by a strike through. Text 

changes are presented in the page order in which they appear in the Draft REIR. As indicated in 

Chapter 1, Introduction, the entirety of the REIR consists of the Draft REIR, together with this Response 

to Comments / Final EIR document, including all appendices. Therefore, the Draft REIR changes 

presented in this chapter are incorporated in and supersede corresponding original text in the Draft REIR.  

4.3 IMPLICATION OF CHANGES TO THE DRAFT REIR  

Pursuant to CEQA Guidelines Section 15088.5(a), recirculation of a Draft EIR is required only if:  

1. a new significant environmental impact would result from the project or from a new mitigation 

measure proposed to be implemented;  

2. a substantial increase in the severity of an environmental impact would result unless mitigation 

measures are adopted that reduce the impact to a level of insignificance;  

3. a feasible project alternative or mitigation measure considerably different from others previously 

analyzed would clearly lessen the environmental impacts of the project, but the project’s 

proponents decline to adopt it; or  

4. the draft EIR was so fundamentally and basically inadequate and conclusory in nature that 

meaningful public review and comment were precluded.  

None of the changes to the Draft EIR identified in this document meet any of the above conditions. 

Therefore, recirculation of any part of the Draft REIR is not required. The information presented in the 

Draft REIR and this document support this determination by the County. 

List of Appendices 

Appendix E, Phillips 66 Odor Prevention and Management Plan, of the Draft REIR, is revised as follows.  

Appendix E is replaced in its entirety with the revised Odor Prevention and Management Plan included as 

Appendix C in this Final REIR. 
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MITIGATION MONITORING AND REPORTING PROGRAM 
 

Phillips 66 Rodeo Renewed Project 

Introduction 

The California Environmental Quality Act (CEQA) requires a Mitigation Monitoring and Reporting Program 

(MMRP) for projects where mitigation measures are a condition of project approval and development.  

The Contra Costa County Conservation and Development Department prepared an Environmental Impact 

Report in response to Phillips 66 application for a land use permit to modify the existing Rodeo Refinery 

into a repurposed facility that would process renewable feedstocks into renewable diesel fuel, renewable 

components for blending with other transportation fuels, and renewable fuel gas.  

Project Overview 

Repurposing of the Rodeo Refinery would assist California in meeting its stated goals of reducing 

greenhouse gas emissions and ultimately transitioning to carbon neutrality. It would also provide a 

mechanism for compliance with California’s Low-Carbon Fuel Standard and Cap and Trade programs 

and the federal Renewable Fuels Standard, while continuing to meet regional market demand for 

transportation fuels.  

The Project would produce up to 55,000 bbrl/d of a variety of renewable transportation fuels from 

renewable feedstocks. The Rodeo Refinery as a whole post-Project would produce up to 67,000 bbrl/d. 

To maintain current facility capacity to supply regional market demand for transportation fuels, including 

renewable and conventional fuels, the post-Project facility configuration could receive, blend, and ship up 

to 40,000 bbrl/d of gasoline and gasoline blendstocks. 

Because the Project would discontinue processing crude oil at the Rodeo Refinery, other sites owned and 

operated by Phillips 66 located throughout the state would be affected. Therefore, the Project consists of 

activities at the following four sites: 

• Rodeo Site—is within the Rodeo Refinery where the proposed modifications would occur.  

• Carbon Plant—is within the Rodeo Refinery in nearby Franklin Canyon and would no longer be 

necessary. It would be demolished. 

• Santa Maria Refinery—is located in San Luis Obispo County and would no longer be necessary 

to provide semi-refined feedstock to the Rodeo Refinery. It would be demolished. 

• Pipeline Sites—these collect crude oil for the Santa Maria Refinery and deliver semi-refined 

feedstock to the Rodeo Refinery and, therefore, would not be necessary. The pipelines would be 

cleaned and taken out of service or sold.  

Purpose of the MMRP 

This MMRP has been prepared in conformance with CEQA (Public Resources Code section 21081.6) 

and CEQA Guidelines section 15097.  The MMRP is based on the information and mitigation measures 

contained in the EIR for the Project.  Pursuant to Public Resources Code section 21081.6(b), each of the 

mitigation measures identified in the MMRP will be included as enforceable permit terms in any permit 

issued by Contra Costa County. The purpose of this MMRP is to: 
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• Verify compliance with the mitigation measures identified in the EIR; 

• Provide a framework to document implementation of the mitigation measures included in the EIR; 

• Provide a record of mitigation requirements; 

• Identify monitoring and enforcement agencies; 

• Establish and clarify administrative procedures for the clearance of mitigation measures; 

• Establish the frequency and duration of monitoring; and 

• Utilize the existing agency review processes wherever feasible. 

Phillips 66 as the Permittee shall be responsible for implementing each mitigation measure and shall be 

obligated to provide verification to the appropriate monitoring and enforcement agencies that each 

mitigation measure has been implemented.  The Permittee shall maintain records demonstrating 

compliance with each mitigation measure.  Such records shall be made available to the Contra Costa 

County Conservation and Development Department upon request. 

All documents and other information that constitute the public record for this project shall be maintained 

by the Contra Costa County Conservation and Development Department and shall be available for public 

review at the following address: 

Contra Costa County 

Conservation and Development Department 

30 Muir Road, Martinez CA 94553  

Organization 

As shown in the following table, each mitigation measure for the Project is listed and categorized by 

impact area, with identification of: 

• Implementation Schedule – The phase of the Project during which the mitigation measure shall 

be monitored; relevant phases include pre-construction, construction, and operation and 

maintenance. 

• Responsible Party – The party responsible for implementing each mitigation measure and 

providing verification of implementation. 

• Monitoring/Enforcement – The agency, or agencies, responsible for monitoring the compliance 

and implementation, and enforcement of the mitigation measure. 

MMRP Modification 

Minor changes and modifications to the MMRP are permitted, subject to Contra Costa County 

Conservation and Development Department approval.  Contra Costa County Conservation and 

Development Department, in conjunction with appropriate agencies, will determine the adequacy of any 

proposed change or modification, and whether the change or modification requires additional 

environmental review.  This flexibility is sometimes necessary to protect the environment with a workable 

program.  No changes will be permitted unless the MMRP continues to satisfy the requirements of CEQA, 

as determined by the Contra Costa County Conservation and Development Department. 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

Air Quality  

Mitigation Measure AQ-1: Implement BAAQMD Basic Control 
Measures 

Construction contractors shall implement the following applicable BAAQMD 
basic control measures as best management practices (BMPs): 

• All exposed surfaces (e.g., parking areas, staging areas, soil piles, 

graded areas, and unpaved access roads) shall be watered two 

times per day.  

• All haul trucks transporting soil, sand, or other loose material offsite 

shall be covered.  

• All visible mud or dirt track-out onto adjacent public roads shall be 

removed using wet power vacuum street sweepers at least 2 times 

per day, not less than 4 hours apart, on San Pablo Avenue, 

between the refinery and Interstate 80, and on the access roads 

between the Carbon Plant and Highway 4. The use of dry power 

sweeping is prohibited.  

• All vehicle speeds on unpaved roads shall be limited to 15 miles 

per hour. 

• All roadways, driveways, and sidewalks to be paved shall be 

completed as soon as possible. Building pads shall be laid as soon 

as possible after grading unless seeding or soil binders are used.  

• Idling times shall be minimized either by shutting equipment off 

when not in use or reducing the maximum idling time to 2 minutes 

as recommended by the BAAQMD, and not to exceed 5 minutes 

as required by the California airborne toxics control measure Title 

13, Section 2485 of the California Code of Regulations (CCR). 

Clear signage shall be provided for construction workers at all 

access points. 

• All construction equipment shall be maintained and properly tuned 

in accordance with manufacturer’s specifications.  

• All equipment shall be checked by a certified mechanic and 

determined to be running in proper condition prior to operation.  

During 
construction and 
demolition 

Construction 
Contractor 

Contra Costa 
County 
Conservation and 
Development; 
BAAQMD 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

• Post a publicly visible sign with the telephone number and person 

to contact at the Lead Agency regarding dust complaints. This 

person shall respond and take corrective action within 48 hours. 

The Air District’s phone number shall also be visible to ensure 

compliance with applicable regulations. 

Construction contractors shall implement the following Advanced 
Construction Mitigation Measures:  

• All exposed surfaces shall be watered at a frequency adequate to 

maintain minimum soil moisture of 12 percent. Moisture content 

can be verified by lab samples or moisture probe.  

• All excavation, grading, and/or demolition activities shall be 

suspended when average wind speeds exceed 20 mph.  

• Wind breaks (e.g., trees, fences) shall be installed on the windward 

side(s) of actively disturbed areas of construction. Wind breaks 

should have at maximum 50 percent air porosity.  

• Vegetative ground cover (e.g., fast-germinating native grass seed) 

shall be planted in disturbed areas as soon as possible and 

watered appropriately until vegetation is established.  

• The simultaneous occurrence of excavation, grading, and ground-

disturbing construction activities on the same area at any one time 

shall be limited. Activities shall be phased to reduce the amount of 

disturbed surfaces at any one time.  

• All trucks and equipment, including their tires, shall be washed off 

prior to leaving the site.  

• Site accesses to a distance of 100 feet from the paved road shall 

be treated with a 6 to 12 inch compacted layer of wood chips, 

mulch, or gravel.  

• Sandbags or other erosion control measures shall be installed to 

prevent silt runoff to public roadways from sites with a slope 

greater than one percent. 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

Mitigation Measure AQ-2: Implement a NOx Mitigation Plan  

Phillips 66 shall prepare a NOx Mitigation Plan (NM Plan) prior to the 
issuance of construction-related permits for site preparation. The purpose of 
the NM Plan is to document expected construction and transitional phase 
NOx emissions in detail; and, if necessary, to identify feasible and 
practicable contemporaneous measures to reduce aggregated construction 
and transition NOx emissions to below the BAAQMD’s 54 pounds per day 
threshold of significance.  

The NOx emissions estimate for the Project shall include consideration of 
readily available NOx construction and transition emission reduction 
measures, and/or other emission reduction actions that shall be 
implemented during construction and transitional phase of the Project. The 
NM Plan shall describe the approximate amount of NOx emissions 
reductions that will be associated with each action and reduction measure 
on a best estimate basis. 

The NM Plan shall be submitted to the Contra Costa County Department of 
Conservation and Development and the BAAQMD for review and approval, 
or conditional approval based on a determination of whether the NM Plan 
meets the conditions described below. The NM Plan shall include those 
recommended measures listed below needed to reduce the Project’s 
construction and transition NOx emissions to less than the BAAQMD’s 
threshold of significance.  

The NM Plan shall include a detailed description of the NOx emissions for 
all construction and transition activities based on BMPs and use data at the 
time of Project approval and current estimation protocols and methods. The 
plan shall, at a minimum, include the following elements:  

1. Project Construction and Transition NOx Emissions  

The Project’s construction and transition NOx emission estimates 

presented in the NM Plan will be based on the emission factors for off-

road and on-road mobile sources used during construction and 

transition, over and above baseline, along with the incorporation of 

vehicle fleet emission standards. Project construction and transition 

NOx emission estimates will be based upon the final Project design, 

Project-specific traffic generation estimates, equipment to be used 

onsite and during transition, and other emission factors appropriate for 

the Project prior to construction. The methodology will generally follow 

the approach used in this Draft EIR and in Appendix B.  

 

Prior to BAAQMD 
permit issuance  

Phillips 66 Contra Costa 
County 
Conservation and 
Development; 
BAAQMD 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

2. NOx Emission Reduction Measures 

The NM Plan shall include feasible and practicable NOx emission 

reduction measures that reduce or contemporaneously offset the 

Project’s incremental NOx emissions below the threshold of 

significance. Planned emission reduction measures shall be verifiable 

and quantifiable during Project construction and transitional phase. The 

NM Plan shall be consistent with current applicable regulatory 

requirements. Measures shall be implemented as needed to achieve 

the significance threshold and considered in the following order: (a) 

onsite measures, and (b) offsite measures within the San Francisco 

Bay Area Air Basin. Feasible11 onsite and offsite measures must be 

implemented before banked emissions offsets (emission reduction 

credits) are considered in the NM Plan.  

a. Recommended Onsite Emission Reduction Measures: 

i. Onsite equipment and vehicle idling and/or daily operating hour 

curtailments; 

ii. Construction “clean fleet” using Tier 4 construction equipment 

to the maximum extent practicable; 

iii. Reductions in Vessel and/or Rail Traffic;  

iv. Other onsite NOx reduction measures (e.g., add-on  NOx 

emission controls); or 

v. Avoid the use of Suezmax vessels to the maximum extent 

practicable. 

Contra Costa County Department of Conservation and 

Development in its consideration of the NM Plan shall have the 

option to require daily NOx reductions at the Carbon Plant 

necessary to achieve the NOx daily emissions significance 

threshold.  Daily idling of one kiln would provide sufficient NOx 

reductions to offset the Project’s incremental NOx emissions to 

below the NOx daily emissions threshold of significance on 

individual days that construction emissions are estimated to 

potentially be above the daily NOx significance threshold. 

 
11  For the purposes of this mitigation measure, “feasible” shall mean as defined under CEQA “capable of being accomplished in a successful manner within a reasonable 

period of time, taking into account economic, environmental, legal, social, and technological factors.” 



Rodeo Renewed Project MMRP 

7 

Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

Additional measures and technology to reduce NOx emissions may 

become available during the Project construction and operation 

period. Such measures may include new energy systems (such as 

battery storage) to replace natural gas use, new transportation 

systems (such as electric vehicles or equipment) to reduce fossil-

fueled vehicles, or other technology (such as alternatively-fueled 

emergency generators or renewable backup energy supply) that is 

not currently available at the project-level. As provided in the NM 

Plan, should such measures and technology become available and 

be necessary to further reduce emissions to below significance 

thresholds, Phillips 66 shall demonstrate to the Contra Costa 

County Department of Conservation and Development and 

BAAQMD satisfaction that such measures are as, or more, 

effective as the existing measures described above. 

b.  Recommended Offsite Emission Reduction Measures:  

Phillips 66, with the oversight of the Contra Costa County 

Department of Conservation and Development and BAAQMD, 

shall reduce emissions of NOx by directly funding or implementing 

a NOx control project (program) within the San Francisco Bay Area 

Air Basin to achieve an annual reduction equivalent to the total 

estimated construction NOx emission reductions needed to lower 

the Project’s NOx impact below the 54 pound per day significance 

threshold. The offsite measures will be based on the NOx 

reductions necessary after consideration of onsite measures.  

To qualify under this mitigation measure, the NOx control project 

must result in emission reductions within the San Francisco Bay 

Area Air Basin that would not otherwise be achieved through 

compliance with existing regulatory requirements or other program 

participation. Phillips 66 shall notify Contra Costa County within six 

months of completion of the NOx control project for verification.  

3. Annual Verification Reports 

Phillips 66 shall prepare an Annual NM Verification Report in the first 

quarter of each year following construction or transitional phase 

activities, while Project construction activities at the site are ongoing. 

The reporting period will extend through the last year of construction. 

The purpose of the Report is to verify and document that the total 

Project construction and transitional phase NOx emissions for the 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

previous year, based on appropriate emissions factors for that year and 

the effectiveness of emission reduction measures, were implemented.  

The Report shall also show whether additional onsite and offsite 

emission reduction measures, or additional NOx controls, would be 

needed to bring the Project below the threshold of significance for the 

current year. The Report shall be prepared by Phillips 66 and submitted 

to the Contra Costa County Department of Conservation and 

Development and the BAAQMD for review and verification. NOx offsets 

for the previous year, if required, shall be in place by the end of the 

subsequent reporting year. If Contra Costa County and the BAAQMD 

determine the report is reasonably accurate, they can approve the 

report; otherwise, Contra Costa County and/or the BAAQMD shall 

identify deficiencies and direct Phillips 66 to correct and re-submit the 

report for approval. 

Mitigation Measure AQ-4: Implement Odor Prevention and 
Management Plan 

Phillips 66 shall implement the Odor Prevention and Management Plan 
(OPMP). The OPMP shall be an integrated part of daily operations at the 
Rodeo Site, to effect diligent identification and remediation of any potential 
odors generated by the Facility. 

Obtain approval 
of OPMP prior to 
Project operation; 
ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 

 

Mitigation Measure AQ-5:  

Rail Offloading Rack Mitigation 

1. An audio, visual, and olfactory inspection (AVO) of the rail offloading 
rack area shall be initiated by operating personnel within 1 hour after 
receiving an offsite odor complaint, or as soon as practical within the 
constraints of proper safety protocols and site logistics after receiving 
an offsite odor complaint. Equipment or offloading activities determined 
or suspected to be responsible for odorous emissions shall be taken 
out of service and/or unloading will be suspended if the offsite odor 
impacts cannot be mitigated as soon as practicable and no later than 
24 hours of receiving the offsite odor complaint.   

Tank 100 Mitigation 

1. Tank 100 shall have at a minimum two activated carbon vessels, 
arranged in parallel, connected at all times, while two additional spare 
vessels shall be connected and on standby for backup odor control. 

2. Monitoring at the outlet vent of the Tank 100 carbon vessels shall be 
conducted within 1 hour after receiving an offsite odor complaint, or as 

Obtain approval 
of OPMP prior to 
Project operation; 
ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

soon as practical within the constraints of proper safety protocols and 
site logistics. Unspent carbon vessels shall be placed in service if a 
measurement of greater than 10 parts per million by volume (ppmv) 
volatile organic compound (VOC) is detected at the atmospheric outlet 
of the last in-service carbon vessel. Monitoring shall be conducted with 
a photoionization detector (PID), flame-ionization detector (FID), or 
other BAAQMD approved methods. Equipment identified as directly 
causing odorous emissions will be taken out of service as soon as 
practicable and no later than 24 hours of receiving the offsite odor 
complaint if emissions cannot be mitigated or otherwise controlled. 

Renewable Feedstock Storage Mitigation 

1. An AVO inspection of the renewable storage tanks shall be initiated by 
operating personnel within 1 hour after receiving an offsite odor 
complaint, or as soon as practical within the constraints of proper safety 
protocols and site logistics. Sources or processes determined or 
suspected to contribute to offsite odors shall be mitigated or otherwise 
controlled as soon as practicable and no later than 24 hours of 
receiving the offsite odor complaint. 

Pretreatment Unit (PTU) Mitigation 

1. The PTU and associated equipment including the spent water tank, 
dissolved air flotation, process tanks, and collection tanks, will be 
connected to the Biofilter and Activated Carbon Vessels at all times 
while in operation to prevent the release of odorous gases that may 
cause offsite odors. 

2. Monitoring at the outlet vent of the Biofilters and Activated Carbon 
Vessels shall be completed by operating personnel within 1 hour after 
receiving an offsite odor complaint, or as soon as practical within the 
constraints of proper safety protocols and site logistics. Unspent carbon 
vessels shall be placed in service if a measurement of greater than 10 
ppmv VOC is detected at the atmospheric outlet of the last in-service 
carbon vessel.  Monitoring shall be conducted with a PID, FID, or other 
BAAQMD approved methods. 

3. An AVO inspection of the PTU process area shall be initiated by 
operating personnel within 1 hour after receiving an offsite odor 
complaint, or as soon as practical within the constraints of proper safety 
protocols and site logistics.    Equipment identified as directly causing 
odorous emissions will be taken out of service as soon as practicable 
and no later than 24 hours of receiving the offsite odor complaint if 
emissions cannot be mitigated or otherwise controlled. 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

Biological Resources 

Mitigation Measure BIO-1a: Update Pre-Arrival Documents 

Phillips 66 shall update pre-arrival document materials and instructions sent 
to tank vessels agents/operators scheduled to arrive at the Marine Terminal 
with the following information and requests:  

• Available outreach materials regarding the Blue Whales and Blue 

Skies incentive program; 

• Whale strike outreach materials and collision reporting from NMFS;  

• Request extra vigilance by ship crews upon entering the Traffic 

Separation Scheme shipping lanes approaching San Francisco 

Bay and departing San Francisco Bay to aid in detection and 

avoidance of ship strike collisions with whales;  

• Request compliance to the maximum extent feasible (based on 

vessel safety) with the 10 knot voluntary speed reduction zone.  

• Encourage participation in the Blue Whales and Blue Skies 

incentive program. 

Prior to the 
commencement 
of transitional 
phase; ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 

 

Mitigation Measure BIO-1b: California Department of Fish and Wildlife 
(CDFW) and Research Sturgeon Support  

Phillips 66 will conduct and support the following activities to further the 
understanding of vessel strike vulnerability of sturgeon in San Francisco and 
San Pablo Bay.  

Coordinate with CDFW and Research Sturgeon to ensure appropriate 
messaging on information flyers suitable for display at bait and tackle shops, 
boat rentals, fuel docks, fishing piers, ferry stations, dockside businesses, 
etc. to briefly introduce interesting facts about the sturgeon and research 
being conducted to learn more about its requirements and how the public’s 
observations can inform strategies being developed to improve fisheries 
habitat within the estuary. 

Prior to the 
commencement 
of transitional 
phase; ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 

 

Mitigation Measure BIO-3:  Update and Review Facility Response Plan 
and Spill Prevention, Control, and Countermeasure Plan with OSPR 

• The Facility Response Plan and Spill Prevention, Control, and 

Countermeasure (SPCC) Plan shall be updated to address the 

Project operational changes, including changes in proposed 

feedstocks and types of vessels and trips. The SPCC shall address 

the operational changes of the Transitional Phase and post-

Prior to the 
commencement 
of transitional 
phase; ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 
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Mitigation Measure 
Implementation 

Timing 
Implementation 
Responsibility 

Verification 
Responsibility 

Compliance 
Verification Date 

Project. Phillips 66 will consult with OSPR during update of the 

SPCC Plan, especially adequacy of booms at the Marine Terminal 

to quickly contain a spill of renewable feedstocks 

• In accordance with CCR Title 14, Chapter 3, Subchapter 3, several 

types of drills are required at specified intervals. Due to the 

potential for rapid dispersion of biofuels and oils under high energy 

conditions, Phillips 66 shall increase the frequency of the following 

drills to increase preparedness for quick response and site-specific 

deployment of equipment under different environmental conditions.  

− Semi-annual equipment deployment drills to test the deployment 

of facility-owned equipment, which shall include immediate 

containment strategies, are required on a semiannual pass/fail 

basis – if there is fail during first six months, then another drill is 

required. Phillips 66 will require that both semi-annual drills are 

conducted and schedule them under different tide conditions.  

− An OSRO field equipment deployment drill for on-water 

recovery is required at least once every three years. Phillips 

will increase the frequency of this drill to annual. 

− CDFW-OSPR shall be provided an opportunity to help design, 

attend and evaluate all equipment deployment drills and 

tabletop exercises. To ensure this, Phillips 66 shall schedule 

annual drills during the first quarter of each year to ensure a 

spot on OSPR’s calendar. 

Mitigation Measure BIO-4a:  Prohibit Ballast Water Exchange 

Phillips 66 shall prohibit vessels from ballast water exchange at the 
Marine Terminal. 

During operation 
and maintenance; 
ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 

 

Mitigation Measure BIO-4b: Update Pre-Arrival Documentation 

Phillips 66 shall update pre-arrival document materials and instructions sent 
to tank vessels agents/operators to ensure they are advised prior to vessel 
departure of California’s Marine Invasive Species Act and implementing 
regulations pertinent to (1) ballast water management, and (2) biofouling 
management. Additionally, Phillips 66 will request that vessel operations 
provide documentation of compliance with regulatory requirements 
(e.g., copy of ballast water management forms and logs of hull husbandry 
cleaning/inspections).   

Prior to the 
commencement 
of transitional 
phase; ongoing 

Phillips 66 Contra Costa 
County 
Conservation and 
Development 
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Cultural Resources 

Mitigation Measure CUL-1:  Inadvertent Discovery of Archaeological 
Resources 

• Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for 

historical or unique archaeological resources accidentally 

discovered during construction” shall be instituted. In the event that 

any cultural resources are discovered during ground-disturbing 

activities, all work within 100 feet of the find shall be halted and 

Phillips 66 shall consult with the County and a qualified 

archaeologist (as approved by the County) to assess the 

significance of the find pursuant to CEQA Guidelines Section 

15064.5. If cultural resources are recovered on State lands, 

submerged or tidal lands, all work within 100 feet of the find shall 

be halted and Phillips 66 shall consult with the California State 

Lands Commission. If any find is determined to be significant, 

representatives of the County and the qualified archaeologist 

would meet to determine the appropriate course of action.  

• Avoidance is always the preferred course of action for 

archaeological sites. In considering any suggestion proposed by 

the consulting archaeologist to reduce impacts to archaeological 

resources, the County would determine whether avoidance is 

feasible in light of factors such as the nature of the find, project 

design, costs, and other considerations. If avoidance is infeasible, 

other appropriate measures (e.g., data recovery, interpretation of 

finds in a public venue) would be instituted. Work may proceed on 

other parts of the Project site while mitigation for archaeological 

resources is carried out. All significant cultural materials recovered 

shall be, at the discretion of the consulting archaeologist, subject to 

scientific analysis, professional museum curation, and documented 

according to current professional standards. 

During 
construction and 
demolition  

Phillips 66 Contra Costa 
County 
Conservation and 
Development 

 

Mitigation Measure CUL-2:  Inadvertent Discovery of Human Remains 

• The treatment of human remains and associated or unassociated 

funerary objects discovered during any ground-disturbing activity 

shall comply with applicable state law. Project personnel shall be 

alerted to the possibility of encountering human remains during 

Project implementation, and apprised of the proper procedures to 

During 
construction and 
demolition  

Phillips 66 Contra Costa 
County 
Conservation and 
Development 
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follow in the event they are found. State law requires immediate 

notification of the County coroner, in the event of the coroner’s 

determination that the human remains are Native American, 

notification of the California Native American Heritage Commission 

(NAHC), which would appoint a Most Likely Descendent (MLD) 

(PRC Section 5097.98). The MLD would make all reasonable 

efforts to develop an agreement for the treatment, with appropriate 

dignity, of human remains and associated or unassociated funerary 

objects (CEQA Guidelines Section 15064.5[d]).  

• The agreement shall take into consideration the appropriate 

excavation, removal, recordation, analysis, custodianship, curation, 

and final disposition of the human remains and associated or 

unassociated funerary objects. The PRC allows 48 hours to reach 

agreement on these matters. If the MLD and the other parties do not 

agree on the treatment and disposition of the remains and funerary 

objects, Phillips 66 shall follow PRC Section 5097.98(b), which states 

that “the landowner or his or her authorized representative shall 

reinter the human remains and items associated with Native 

American burials with appropriate dignity on the property in a location 

not subject to further subsurface disturbance.” 

Geology and Soils 

Mitigation Measure GEO-1:  Comply with Geotechnical Report 

Phillips 66 shall comply with and implement all of the following measures 
designed to reduce potential substantial adverse effects resulting from 
strong seismic ground shaking: 

• A California licensed geotechnical engineer or engineering 

geologist shall perform a comprehensive geotechnical investigation 

of all Project facilities based on adequate subsurface exploration, 

laboratory testing of selected samples, and engineering/geologic 

analysis of the data gathered. The information shall be compiled 

and presented as a geotechnical report that provides an evaluation 

of potential seismic and geologic hazards, including secondary 

seismic ground failures, and other geologic hazards, such as 

landslides, expansive and corrosive soils, and provides current 

California Building Code seismic design parameters, along with 

Prior to Contra 
Costa County 
Building Permit 
Issuance 

Construction 
Contractor  

Contra Costa 
County 
Conservation and 
Development 
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providing specific standards and criteria for site grading, drainage, 

berm, and foundation design. 

• For construction requiring excavations, such as foundations, 

appropriate support and protection measures shall be implemented to 

maintain the stability of excavations and to protect construction 

worker safety. Where excavations are adjacent to existing structures, 

utilities, or other features that may be adversely affected by potential 

ground movements, bracing, underpinning, or other methods of 

support for the affected facilities shall be implemented. 

• Recommendations in the approved geotechnical report shall be 

incorporated into the design and construction specifications and 

shall be implemented during build-out of the Project. 

• The Project geotechnical engineer shall provide observation and 

testing services during grading and foundation-related work, and 

shall submit a grading completion report to the County prior to 

requesting the final inspection. This report shall provide full 

documentation of the geotechnical monitoring services provided 

during construction, including the testing results of the American 

Society for Testing and Materials. The Final Grading Report shall 

also certify compliance of the as-built Project with the 

recommendations in the approved geotechnical report. 

Hazards Materials and Water Quality 

Mitigation Measure HAZ-1:  Implement Release, Monitoring and 
Avoidance Systems 

The following actions shall be completed by Phillips 66 prior to Project 
operations, including the transitional phase, and shall include routine 
inspection, testing and maintenance of all equipment and systems 
conducted in accordance with manufacturers’ recommendations and 
industry guidance for effective maintenance of critical equipment at the 
Marine Terminal. 

Feedstocks handled at the Marine Terminal are not regulated under the 
Lempert-Keene-Seastrand Oil Spill Prevention and Response Act (LKS Act) 
(e.g. renewable feedstocks such as soybean oil and tallow) and therefore 
not subject to OSPR oversight, and are also not subject to the CSLC 
oversight efforts (MOTEMS, Article 5, Article 5.3 and Article 5.5, depending 
on the materials handled).  Yet materials may be detrimental to the 
environment if spilled.  

Prior to the 
commencement 
of transitional 
phase; ongoing 

Phillips 66 California State 
Lands 
Commission 
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Regulated products (i.e. “Oil” and “Renewable Fuels” defined in Pub. 
Resources Code sec. 8750) will continue to be transferred at the Marine 
Terminal, which do require MOTEMS-compliant Terminal Operating Limits for 
those products that reside within the jurisdiction of the CSLC. To ensure that 
Project operation continues to meet those standards, the following measures 
are required. 

Applicability of MOTEMS, Article 5, 5.3, 5.5 and Spill Prevention 
Requirements 

As some materials transferred at the terminal may be feedstocks or other 
non-regulated materials/feedstocks/products, Phillips 66 shall comply with 
the Lempert-Keene-Seastrand Oil Spill Prevention and Response Act (LKS 
Act) for all vessels calling at the Marine Terminal regardless of 
feedstock/material type. In addition, MOTEMs operational regulations, as 
codified in Article 5. Marine Terminals Inspection and Monitoring (2CCR 
§2300 et seq), Article 5.3 Marine Terminals Personnel Training and 
Certification (2CCR §2540 et seq), and Article 5.5 Marine Terminals Oil 
Pipelines (2CCR §2560 et seq), including items such as static liquid 
pressure testing of pipelines, shall be implemented for all operations at the 
Marine Terminal regardless of feedstock/material type and LKS Act 
regulatory status.  

Upon request, Phillips 66 shall provide evidence to relevant regulatory 
agencies that these facilities, operational response plans, and other 
applicable measures have been inspected and approved by CSLC and 
OSPR and determined to be in compliance.   

If terminal operations do not allow for regular compliance and inspection of 
LKS and MOTEMS requirements by the CSLC and OSPR, Philips 66 shall 
employ a CSLC-approved third-party to provide oversight as needed to 
ensure the same level of compliance as a petroleum-handling facility, and to 
ensure maximum protection of the environment from potential spills and 
resulting impacts.  Phillips 66 shall provide evidence of compliance upon 
request of relevant regulatory agencies. 

Remote Release Systems  

The Marine Terminal has a remote release system that can be activated 
from a single control panel or at each quick-release mooring hook set. The 
central control system can be switched on in case of an emergency 
necessitating a single release of all mooring lines.  However, to further 
minimize the potential for accident releases the following is required: 
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• Provide and maintain mooring line quick release devices that shall 

have the ability to be activated within 60 seconds. 

• These devices shall be capable of being engaged by electric/push 

button release mechanism and by integrated remotely-operated 

release system.  

• Document procedures and training for systems use and 

communications between Marine Terminal and vessel operator(s).  

• Routine inspection, testing and maintenance of all equipment and 

systems in accordance with manufacturers’ recommendations and 

necessity, as well as guidance provided by SIGTTO/OCIMF 2008 

“Jetty Maintenance and Inspection Guide” Section 2.3.1.1, 2.3.1.2 

and 2.3.1.4, are required to ensure safety and reliability. The 

inspections, testing, and maintenance will be performed by Phillips 

66 or its designated representatives. 

• In consultation with the CSLC and prior to Project operation, 

Phillips 66 shall provide a written evaluation of their existing 

equipment and provide recommendations for upgrading equipment 

to meet up-to-date best achievable technology standards and best 

industry practices, including but not limited to consideration of 

equipment updates and operational effectiveness (e.g. visual and 

audible alarm options, data display location and functionality, 

optional system features).  Phillips 66 shall follow guidance 

provided by SIGTTO/OCIMF 2008 “Jetty Maintenance and 

Inspection Guide” Section 2.3.1.1, 2.3.1.2 and 2.3.1.4.  

• Best achievable technology shall address: 

− Functionality – Controlled release of the mooring lines (i.e. a 

single control system where each line can be remotely 

released individually in a controlled order and succession) vs. 

release all (i.e. a single control system where all lines are 

released simultaneously via a single push button).  See 

SIGTTO/OCIMF 2008 “Jetty Maintenance and Inspection 

Guide” Section 2.3.1.2.1.  

− Layout – The location(s) of the single control panel and/or 

central control system to validate that it is operationally 

manned such that the remote release systems can actually be 

activated within 60 seconds.  
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This measure would allow a vessel to leave the Marine Terminal as quickly 
as possible in the event of an emergency (fire, explosion, accident, or 
tsunami that could lead to a spill). In the event of a fire, tsunami, explosion, 
or other emergency, quick release of the mooring lines within 60 seconds 
would allow the vessel to quickly leave the Marine Terminal, which could 
help prevent damage to the Marine Terminal and vessel and avoid and/or 
minimize spills. This may also help isolate an emergency situation, such as 
a fire or explosion, from spreading between the Marine Terminal and vessel, 
thereby reducing spill potential. The above would only be performed in a 
situation where transfer connections were already removed and immediate 
release would not further endanger terminal, vessel and personnel. 

Tension Monitoring Systems  

• Provide and maintain Tension Monitoring Systems to effectively 

monitor all mooring line and environmental loads, and avoid 

excessive tension or slack line conditions that could result in 

damage to the Marine Terminal structure and/or equipment and/or 

vessel mooring line failures. 

• Line tensions and environmental data shall be integrated into 

systems that record and relay all critical data in real time to the 

control room, Marine Terminal operator(s) and vessel operator(s). 

• All systems data shall be required to be recorded and readily 

accessible to enable tasks such as: (1) verification that systems 

are routinely operated in compliance with the MM (e.g. vessels are 

berthing within the MOTEMS compliant speed and angle 

requirements), and (2) post-event investigation and root-cause 

analysis (e.g. vessel allision during berthing).  

• System shall include, but not be limited to, quick release hooks only 

(with load cells), site-specific current meter(s), site-specific 

anemometer(s), and visual and audible alarms that can support 

effective preset limits and shall be able to record and store 

monitoring data. 

• Document procedures and training for systems use and 

communications between Marine Terminal and vessel operator(s). 

• Routine inspection, testing and maintenance of all equipment and 

systems in accordance with manufacturers’ recommendations and 

necessity, as well as guidance provided by SIGTTO/OCIMF 2008 
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“Jetty Maintenance and Inspection Guide” Section 2.3.1.1, 2.3.1.2 

and 2.3.1.4, are required to ensure safety and reliability. The 

inspections, testing, and maintenance will be performed by Phillips 

66 or its designated representatives. 

• Install alternate technology that provides an equivalent level of 

protection. 

• All systems data shall be required to be recorded and readily 

accessible to enable tasks such as: (1) verification that systems 

are routinely operated in compliance with the MM, and (2) post-

event investigation and root-cause analysis.  

The Marine Terminal is located in a high-velocity current area and currently 
has only limited devices to monitor mooring line strain and integrated 
environmental conditions. Updated MOTEMS Terminal Operating Limits 
(TOLs), including breasting and mooring, provide mooring requirements and 
operability limits that account for the conditions at the terminal. The upgrade 
to devices with monitoring capabilities can warn operators of the 
development of dangerous mooring situations, allowing time to take 
corrective action and minimize the potential for the parting of mooring lines, 
which can quickly escalate to the breaking of hose connections, the 
breakaway of a vessel, and/or other unsafe mooring conditions that could 
ultimately lead to a petroleum product spill. Backed up by an alarm system, 
real-time data monitoring and control room information would provide the 
Terminal Person-In-Charge with immediate knowledge of whether safe 
operating limits of the moorings are being exceeded. Mooring adjustments 
can be then made to reduce the risk of damage and accidental conditions.  

Allision Avoidance Systems 

• Provide and maintain Allision Avoidance Systems (AASs) at the 

Marine Terminal to prevent damage to the pier/wharf and/or vessel 

during docking and berthing operations. Integrate AASs with 

Tension Monitoring Systems such that all data collected are 

available in the Control Room and to Marine Terminal operator(s) 

at all times and vessel operator(s) during berthing operations. The 

AASs shall also be able to record and store monitoring data.  

• All systems data shall be required to be recorded and readily 

accessible to enable tasks such as: (1) verification that systems 

are routinely operated in compliance with the MM, and (2) post-
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event investigation and root-cause analysis (e.g. vessel allision 

during berthing).  

• Document procedures and training for systems use and 

communications between Marine Terminal and vessel operator(s). 

• Routine inspection, testing and maintenance of all equipment and 

systems in accordance with manufacturers’ recommendations and 

necessity, as well as guidance provided by SIGTTO/OCIMF 2008 

“Jetty Maintenance and Inspection Guide”, are required to ensure 

safety and reliability. The inspections, testing, and maintenance will 

be performed by Phillips 66 or its designated representatives. 

• Velocity monitoring equipment is required to monitor reduced 

berthing velocities until permanent MOTEMS-compliant corrective 

actions are implemented. 

• The systems shall also be utilized to monitor for vessel motion (i.e. 

surge and sway) during breasting/mooring operations to ensure 

excessive surge and sway are not incurred. 

The Marine Terminal has a continuously manned marine interface operation 
monitoring all aspects of the marine interface. The Automatic Identification 
System is monitored through TerminalSmart and provides a record of vessel 
movements. Pursuant to the CSLC January 26, 2022 letter entitled Phillips 66 
(P66) Rodeo Marine Terminal – Review of New September 2021 Mooring & 
Berthing Analyses and Terminal Operating Limits (TOLs), the single cone 
fenders shall not be used as the first point of contact during berthing 
operations.  Therefore, all berthing operations shall utilize the double cone 
fenders.  P66 shall incorporate TOL diagrams with landing point statements in 
the Terminal Information Booklet.  For all vessels, a Phillips 66 Marine Advisor 
is in attendance and is in radio contact with the vessel master and pilot prior to 
berthing, reviewing initial contact point and then monitoring.  

Excessive surge or sway of vessels (motion parallel or perpendicular to the 
wharf, respectively), and/or passing vessel forces may result in sudden 
shifts/redistribution of mooring forces through the mooring lines.  This can 
quickly escalate to the failure of mooring lines, breaking of loading arm 
connections, the breakaway of a vessel, and/or other unsafe mooring 
conditions that could ultimately lead to a spill.  Monitoring these factors will 
ensure that all vessels can safely berth at the Marine Terminal and comply 
with the standards required in the MOTEMS.  
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Transportation and Traffic 

Mitigation Measure TRA-1:  Implement a Traffic Management Plan.  

Prior to issuance of grading and building permits, Phillips 66 shall submit a 
Traffic Management Plan for review and approval by the Contra Costa County 
Public Works Department. At a minimum the following shall be included: 

• The Traffic Management Plan shall be prepared in accordance with 

the most current California Manual on Uniform Traffic Control 

Devices, and will be subject to periodic review by the Contra Costa 

County Public Works Department throughout the life of all 

construction and demolition phases.  

• Truck drivers shall be notified of and required to use the most 

direct route between the site and the freeway;  

• All site ingress and egress shall occur only at the main driveways 

to the Project site; 

• Construction vehicles shall be monitored and controlled by 

flaggers; 

• If during periodic review the Contra Costa County Public Works 

Department, or the Department of Conservation and Development, 

determines the Traffic Management Plan requires modification, 

Phillips 66 shall revise the Traffic Management Plan to meet the 

specifications of Contra Costa County to address any identified 

issues. This may include such actions as traffic signal 

modifications, staggered work hours, or other measures deemed 

appropriate by the Public Works Department.  

• If required, Phillips 66 shall obtain the appropriate permits from 

Caltrans for the movement of oversized or excessive load vehicles 

on state-administered highways 

Prior to Contra 
Costa County 
Building Permit 
Issuance 

Construction 
Contractor  

Contra Costa 
County 
Conservation and 
Development 
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Tribal Cultural Resources 

Mitigation Measure TCR-1: Awareness Training 

• A consultant and construction worker tribal cultural resources 

awareness brochure and training program for all personnel 

involved in project implementation shall be developed by Phillips 

66 in coordination with interested Native American Tribes 

(i.e. Wilton Rancheria). The brochure will be distributed and the 

training will be conducted in coordination with qualified cultural 

resources specialists and Native American Representatives and 

Monitors from culturally affiliated Native American Tribes before 

any stages of project implementation and construction activities 

begin on the Project site. The program will include relevant 

information regarding sensitive tribal cultural resources, including 

applicable regulations, protocols for avoidance, and consequences 

of violating state laws and regulations. The worker cultural 

resources awareness program will also describe appropriate 

avoidance and minimization measures for resources that have the 

potential to be located on the Project site and will outline what to 

do and whom to contact if any potential archaeological resources 

or artifacts are encountered. The program will also underscore the 

requirement for confidentiality and culturally-appropriate treatment 

of any find of significance to Native Americans and behaviors, 

consistent with Native American Tribal values. 

    

Mitigation Measure TCR -2: Monitoring 

To minimize the potential for destruction of or damage to existing or 
previously undiscovered burials, archaeological and tribal cultural resources 
and to identify any such resources at the earliest possible time during 
project-related earthmoving activities, Phillips 66 and its construction 
contractor(s) will implement the following measures: 

• Paid Native American monitors from culturally affiliated Native 

American Tribes will be invited to monitor the vegetation grubbing, 

stripping, grading or other ground-disturbing activities in the project 

area to determine the presence or absence of any cultural 

resources. Native American representatives from cultural affiliated 

Native American Tribes act as a representative of their Tribal 
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government and shall be consulted before any cultural studies or 

ground-disturbing activities begin. 

• Native American representatives and Native American monitors 

have the authority to identify sites or objects of significance to 

Native Americans and to request that work be stopped, diverted or 

slowed if such sites or objects are identified within the direct impact 

area. Only a Native American representative can recommend 

appropriate treatment of such sites or objects. 

• If buried cultural resources, such as chipped or ground stone, 

historic debris, building foundations, or bone, are discovered during 

ground-disturbing activities, work will stop in that area and within 100 

feet of the find until an archaeologist who meets the Secretary of the 

Interior’s qualification standards can assess the significance of the 

find and, if necessary, develop appropriate treatment measures in 

consultation with the California Department of Transportation, the 

State Historic Preservation Office, and other appropriate agencies. 

Appropriate treatment measures may include development of 

avoidance or protection methods, archaeological excavations to 

recover important information about the resource, research, or other 

actions determined during consultation. 

• In accordance with the California Health and Safety Code, if human 

remains are uncovered during ground disturbing activities, the 

construction contractor or the County, or both, shall immediately halt 

potentially damaging excavation in the area of the burial and notify 

the County coroner and a qualified professional archaeologist to 

determine the nature of the remains. The coroner shall examine all 

discoveries of human remains within 48 hours of receiving notice of 

a discovery on private or state lands, in accordance with Section 

7050(b) of the Health and Safety Code. If the coroner determines 

that the remains are those of a Native American, they shall contact 

the NAHC by phone within 24 hours of making that determination 

(Health and Safety Code Section 7050[c]). After the coroner’s 

findings are presented, the County, the archaeologist, and the 

NAHC-designated MLD shall determine the ultimate treatment and 

disposition of the remains and take appropriate steps to ensure that 

additional human interments are not disturbed. 
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Mitigation Measure TCR -3:  Inadvertent Discoveries 

• Phillips 66 shall develop a standard operating procedure, or ensure 

any existing procedure, to include points of contact, timeline and 

schedule for the project so all possible damages can be avoided or 

alternatives and cumulative impacts properly accessed.  

• If potential tribal cultural resources, archaeological resources, other 

cultural resources, articulated, or disarticulated human remains are 

discovered by Native American Representatives or Monitors from 

interested Native American Tribes, qualified cultural resources 

specialists or other Project personnel during construction activities, 

work will cease in the immediate vicinity of the find (based on the 

apparent distribution of cultural resources), whether or not a Native 

American Monitor from an interested Native American Tribe is 

present. A qualified cultural resources specialist and Native 

American Representatives and Monitors from culturally affiliated 

Native American Tribes will assess the significance of the find and 

make recommendations for further evaluation and treatment as 

necessary. These recommendations will be documented in the 

project record. For any recommendations made by interested 

Native American Tribes which are not implemented, a justification 

for why the recommendation was not followed will be provided in 

the project record. 

• If adverse impacts to tribal cultural resources, unique archeology, 

or other cultural resources occurs, then consultation with Wilton 

Rancheria regarding mitigation contained in the Public Resources 

Code sections 21084.3(a) and (b) and CEQA Guidelines section 

15370 should occur, in order to coordinate for compensation 

for the impact by replacing or providing substitute resources 

or environments. 

• If cultural resources are recovered on State lands, submerged or 

tidal lands, all work within 100 feet of the find shall be halted and 

Phillips 66 shall consult with the California State Lands 

Commission. 

During 
construction and 
demolition  

Phillips 66 Contra Costa 
County 
Conservation and 
Development 
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Mitigation Measure TCR-4: Avoidance and Preservation  

Avoidance and preservation in place is the preferred manner of mitigating 
impacts to tribal cultural resources and shall be accomplished by several 
means, including: 

• Planning construction to avoid tribal cultural resources, 

archaeological sites and/ or other resources; incorporating sites 

within parks, green-space or other open space; covering 

archaeological sites; deeding a site to a permanent conservation 

easement; or other preservation and protection methods agreeable 

to consulting parties and regulatory authorities with jurisdiction over 

the activity. Recommendations for avoidance of cultural resources 

will be reviewed by the CEQA lead agency representative, interested 

Native American Tribes and the appropriate agencies, in light of 

factors such as costs, logistics, feasibility, design, technology and 

social, cultural and environmental considerations, and the extent to 

which avoidance is consistent with project objectives. Avoidance and 

design alternatives may include realignment within the project area 

to avoid cultural resources, modification of the design to eliminate or 

reduce impacts to cultural resources or modification or realignment 

to avoid highly significant features within a cultural resource. Native 

American Representatives from interested Native American Tribes 

will be allowed to review and comment on these analyses and shall 

have the opportunity to meet with the CEQA lead agency 

representative and its representatives who have technical expertise 

to identify and recommend feasible avoidance and design 

alternatives, so that appropriate and feasible avoidance and design 

alternatives can be identified.  

• If the resource can be avoided, the construction contractor(s), with 

paid Native American monitors from culturally affiliated Native 

American Tribes present, will install protective fencing outside the 

site boundary, including a buffer area, before construction restarts. 

The construction contractor(s) will maintain the protective fencing 

throughout construction to avoid the site during all remaining 

phases of construction. The area will be demarcated as an 

“Environmentally Sensitive Area.” Native American representatives 

from interested Native American Tribes and the CEQA lead agency 

representative will also consult to develop measures for long term 

During 
construction and 
demolition  

Phillips 66 Contra Costa 
County 
Conservation and 
Development 
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management of the resource and routine operation and 

maintenance within culturally sensitive areas that retain resource 

integrity, including tribal cultural integrity, and including 

archaeological material, Traditional Cultural Properties and cultural 

landscapes, in accordance with state and federal guidance 

including National Register Bulletin 30 (Guidelines for Evaluating 

and Documenting Rural Historic Landscapes), Bulletin 36 

(Guidelines for Evaluating and Registering Archaeological 

Properties), and Bulletin 38 (Guidelines for Evaluating and 

Documenting Traditional Cultural Properties); National Park 

Service Preservation Brief 36 (Protecting Cultural Landscapes: 

Planning, Treatment and Management of Historic Landscapes) and 

using the Advisory Council on Historic Preservation’s Native 

American Traditional Cultural Landscapes Action Plan for further 

guidance. Use of temporary and permanent forms of protective 

fencing will be determined in consultation with Native American 

representatives from interested Native American Tribes. 
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Minute Order – Motion to Vacate Judgment and Writ 

October 12, 2023 



Superior Court of California, Contra Costa County
Department 01/39
925-608-1000
www.cc-courts.org

K. Bieker
Court Executive Officer

MINUTE ORDER
COMMUNITIES FOR A BETTER ENVIRONMENT VS.  COUNTY OF 

CONTRA COSTA

N22-1080

HEARING DATE: 10/12/2023

PROCEEDINGS: *HEARING ON MOTION IN RE: MOTION TO VACATE JUDGMENT AND WRIT (ADVANCED 
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LAUREN TARPEY, ESQ., STEPHANIE SAFDI, ESQ. (& HOLLIN KRETZMANN, ESQ. OBSERVING BY 
ZOOM) FOR COMMUNITIES FOR A BETTER ENVIRONMENT & CENTER FOR BIOLOGICAL DIVERSITY 
APPEAR IN PERSON.

NICKI CARLSEN, ESQ. & MEGAN AULT, ESQ. FOR PHILLIPS 66 APPEAR IN PERSON.

KURTIS KELLER, ESQ. FOR COUNTY OF CONTRA COSTA APPEARS IN PERSON.

COUNSEL ARGUE THE FOLLOWING, POSTED, TENTATIVE RULING:

Appearances required. 

Petitioners filed a motion to vacate the judgment and writ in this case pursuant to Code of Civil 
Procedure sections 663 and 663a. Petitioners argue that the judgment is inconsistent with the 
Court’s statement of decision because it allows the Project s Land Use Permit to remain in place 
and fails to enjoin Project operations pending the County s compliance with CEQA. 

 CEQA, through the Public Resources Code, allows a trial court to leave project approvals in place. 
After a court finds a CEQA error, the court has three options: void a decision in whole or part; 
suspend certain project activities; or take other specified actions. (Pub. Resources Code,  21168.9, 
subd. (a).) CEQA does not require the court, on finding CEQA error, to void all project approvals. 
The plain language of section 21168.9 grants the trial court the discretion to leave project 
approvals in place. (Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 286 290.)  
(Central Delta Water Agency v. Department of Water Resources (2021) 69 Cal.App.5th 170, 205.) 

The Court’s intention when issuing the statement of decision and judgment was to allow for 
construction activities, but not Project operations, while the County reconsider the CEQA issues. 
The Court has considered the parties papers for both this motion and Phillips motion and reaffirms 
its decision. The Court must still consider whether there is any conflict between the statement of 
decision and the judgment. 

In its statement of decision, the Court ordered the County to set aside its certification of the EIR 
because the piecemealing and cumulative impact issues affected the entire analysis of the Project. 
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The Court went on to explain that [t]he CEQA violations found here relate to Operation of the 

Project, but not to construction of the Project. Therefore, the Court will not issue an injunction 

preventing Phillips from continuing its construction activities while the County reconsiders these 

issues. (SOD at 29.) 

The judgment in this case states that [t]he Court exercises its equitable discretion under Section 

21168.9 to allow, and issues no injunction preventing, the construction of the Project to proceed 

during the Respondents' performance of actions taken to comply with the writ of mandate. 

(Judgment at 3.) 

The Court finds that the judgment allowing construction activities is consistent with the Court's 

statement of decision. In both instances the Court found that it would not enjoin Phillips from 

engaging in construction activities related to the Project. Furthermore, because the land use permit 

allows for both construction and operation of the Project, the Court decided not to order the 

County to set aside the permit since setting aside the permit would conflict with the Court's 

decision to allow construction while the County reconsiders the CEQA issues. 

There is, however, a potential conflict between the statement of decision and the judgment 

because the Court allowed the land use permit to remain in place but did not specifically enjoin 

Project operations. Therefore, the Court grants Petitioners motion to vacate the judgment and to 

issue a new judgment that specifically enjoins Project operations until further order of the Court. 

THE COURT HAVING CONSIDERED THE PLEADINGS AND ORAL ARGUMENT OF COUNSEL HEREBY 

ADOPTS THE ABOVE NOTED RULING. 

ATTY TARPEY IS TO PREPARE AN AMENDED JUDGMENT THAT SPECIFICALLY ENJOINS PROJECT 

OPERATIONS UNTIL FURTHER ORDER OF THE COURT. THE WRIT DOES NOT NEED TO BE CHANGED 

OR MODIFIED. 

THE AMENDED JUDGMENT IS TO BE CIRCULATED FOR APPROVAL AS TO FORM. 

A SEPARATE ORDER IS TO BE PREPARED DENYING THE MOTION FOR CLARIFICATION. 

FUTURE HEARING(S): 

DATED: 10/12/2023 
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AMENDED JUDGMENT GRANTING PEREMPTORY WRIT OF MANDATE
Case No. N22-1080 
 

The Verified Petition for Writ of Mandate filed by Petitioners Communities for a Better 

Environment and Center for Biological Diversity (“Petitioners”) was heard in Department 39 of this 

Court before the Honorable Edward G. Weil on June 28, 2023. Lauren Tarpey, Joseph Petta, Mark 

Goldstein, and Stephanie Safdi appeared for Petitioners. Stephen Siptroth appeared for Respondents 

County of Contra Costa, Board of Supervisors of County of Contra Costa, and Contra Costa County 

Department of Conservation (“Respondents”). Nicki Carlsen and Megan Ault appeared for Real Party in 

Interest Phillips 66 Company (“Phillips 66”). The matter was deemed submitted as of July 12, 2023, the 

Court having determined that no further briefing was necessary.  

The Court, having considered the briefs filed in support of and in opposition to the Petition for 

Writ of Mandate, having heard oral argument, and having reviewed and considered the administrative 

record and other documentary evidence submitted, issued its Statement of Decision on July 21, 2023, 

that judgment and a peremptory writ of mandate issue in this proceeding. For the reasons set forth in the 

Court’s July 21, 2023 Statement of Decision, which is attached hereto as Exhibit A and incorporated 

herein, and the Court’s October 12, 2023 Order Vacating Judgment, which is attached hereto as Exhibit 

B and incorporated herein, 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT: 

1. The Petition for Writ of Mandate is granted, in part, for the reasons set forth in the

Court’s July 21, 2023 Statement of Decision. 

2. A Peremptory Writ of Mandate directed to Respondents shall issue under seal of this

Court (“Writ”), ordering Respondents to: 

a. Set aside the Contra Costa County Board of Supervisors’ May 3, 2022 certification of the

Environmental Impact Report under the California Environmental Quality Act

(“CEQA”), California Public Resources Code, Section 21000, et seq., for Phillips 66’s

Rodeo Renewed Project (“Project”);

b. Conduct a further environmental review of the Project in compliance with CEQA to

remedy the three specific issues identified in the Court’s July 21, 2023 Statement of

Decision, viz.
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i. Reconsider NuStar terminal as part of the project description (Statement of

Decision, Section III.A, Piecemealing);

ii. Reconsider Unit 250 as part of the cumulative impact analysis (Statement of

Decision, Section III.A, Piecemealing); and

iii. Reconsider the mitigation measures for the Project’s odor impacts (Statement of

Decision, Section III.E, Deferral of Odor Mitigation).

3. Pursuant to Public Resources Code section 21168.9(a)(2), Respondents and Real Party in

Interest Phillips 66 shall suspend all Project operational activities, including any storage and processing 

at the Project facilities of renewable feedstocks from the NuStar Selby terminal, until Respondents have 

taken all actions to comply with the writ. 

4. Under Public Resources Code Section 21168.9(b), this Court retains jurisdiction over the

Respondents’ proceedings by way of a return to the peremptory writ of mandate until the Court has 

determined that Respondents have (1) remedied the inadequacies found by the Court in the EIR as set 

forth in the Court’s July 21, 2023 Statement of Decision, viz. NuStar terminal as part of the project 

description (Statement of Decision, Section III.A, Piecemealing), Unit 250 as part of the cumulative 

impact analysis (Statement of Decision, Section III.A, Piecemealing), and mitigation measures for the 

Project’s odor impacts (Statement of Decision, Section III.E, Deferral of Odor Mitigation); and (2) 

complied with CEQA.  

5. The Court exercises its equitable discretion under Section 21168.9 to allow, and issues no

injunction preventing, the construction of the Project to proceed during the Respondents’ performance of 

actions taken to comply with the writ of mandate.  

6. Notwithstanding the Court’s retention of jurisdiction, this is intended to be a final,

appealable judgment. 

7. Respondents are ordered to file an initial return to the writ of mandate no later than 75

days after service of the writ, describing the action they have taken to comply with the writ pursuant to 

Public Resources Code section 21168.9(b). 

8. Nothing in this Judgment directs Respondents to exercise their discretion in any

particular way. 
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9. This Court retains jurisdiction to determine Petitioners’ entitlement to costs and

attorneys’ fees. 

DATED:___________________, 2023 

            The Honorable Edward G. Weil 
         Judge, Superior Court 

1707690.1
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF CONTRA COSTA

Case No. N22-108O

STATEMENT OF DECISION FROM
7/12/23 SUBMISSION

Judge: Hon. Edward G. Weil
Dept. 1/39

The Court heard oral argument in this case on June 28, 2023, and advised the parties that

the Coun would determine whether further briefing was necessary no later than July 12, 2023. On

that date, the Court advised the parties that no further briefing was necessary and the matter was

STATEMENT OF DECISION

l

COMMUNITIES FOR A BETTER
ENVIRONMENT and CENTER FOR
BIOLOGICAL DIVERSITY,

Petitioners,

V

COUNTY OF CONTRA COSTA; BOARD OF
SUPERVISORS OF COUNTY OF CONTRA
COSTA; CONTRA COSTA COUNTY
DEPARTMENT OF CONSERVATION AND
DEVELOPMENT and DOES 1 -20,

Respondents,

PHILLIPS 66, a Texas Corporation, and DOES
2] � 40, inclusive,

Real Party in Interest.

3

4
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deemed submitted as of that date. Afier considering all documents filed in this case, along with oral

argument, the Court rules as follows:'

l. BACKGROUND

The Rodeo Refinery has operated in Rodeo for 125 years, most recently by Real Party in

Interest Phillips 66 Company. ln August of 2020, Phillips applied to change the facility to make

fuel products from renewable fuels, i.e., agricultural feedstocks such as soybean oil, corn oil, and

other vegetable oils. Respondents Contra Costa County, its Board of Supervisors and its

Department ofConservation and Development prepared an Environmental Impact Report pursuant

to CEQA. Petitioners Communities for a Better Environment and Center for Biological Diversity

contend that the EIR did not comply with CEQA for a variety of reasons.

First, Petitioners contend that the EIR unlawfully "piecemealed" the project, by excluding

the First Phase of the refinery modification into a separate project, which did not undergo

environmental review. Second, they contend that the EIR did not disclose the "feedstock mix" that

will be used at the refinery. Third, they contend that the EIR failed to consider "Indirect Land Use

Changes" (ILUC) caused by the project. Fourth, they contend that the EIR does not address

cumulative impacts. Fifth, they claim the County improperly deferred determining how to mitigate

odor impacts.

l Although the Court titles this order "Statement of Decision," it did not follow the process of
issuing a tentative decision and proposed statement of decision under Rule of Court 3.1590,
because the requirements of Code ofCivil Procedure section 632 do not apply to this action. That
provision applies where the court holds a trial resolving issues of fact, which does not occur in a

mandamus action under CEQA. (Cit); ofCarmel-by-Ihe-Sea v. Board ofSupervisors (1986) 183

Cal.App.3d 229, 237.)

STATEMENT OF DECISION

l
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67009
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II. STANDARD OF REVIEW

In reviewing a challenge to approval of a project under CEQA, the Court determines

whether there has been a prejudicial abuse of discretion by the public agency, which is established

" 'if the agency has not proceeded in a manner required by law or if the determination or decision is

not supported by substantial evidence.' [Citations, internal quotation marks omitted.]" (Citizens

Committee to Complete the Refitge v. City ofNewark (2021) 74 Cal.App.5th 460, 469 ("City of

Newark") [quoting Concerned Dublin Citizens v. City ofDublin (2013) 214 Cal.App.4th 1301,

1310].)

Under the substantial evidence test, the agency's factual determinations cannot be set aside

"on the ground that an opposite conclusion would have been equally or more reasonable." (Sierra

Club v. Count); ofFresno (2018) 6 Cal.5th 502, 512 [internal quotation marks omitted, quoting

VineyardArea Citizensfor Responsible Growth, Inc. v. City ofRancho Cordova (2007) 40 Cal.4th

412, 435 and addressing factual findings supporting an EIR].) " 'Substantial evidence' is defined as

'enough relevant information and reasonable inferences from this information that a fair argument

can be made to support a conclusion, even though other conclusions might also be reached.'

(CEQA guidelines, § 15384, subd. (a).) 'The agency is the finder of fact and we must indulge all

reasonable inferences from the evidence that would support the agency's determinations and

resolve all conflicts in the evidence in favor of the agency's decision.' [Citation omitted.]" (City of

Hayward v. Trustees ofCalifornia State University (2015) 242 Cal.App.4th 833, 839-840 [quoting

Save Our Peninsula Committee v. Monterey County Bd. ofSupervisors (2001) 87 Cal.App.4th 99,

117].) (See also BreakZone Billiards v. City ofTorrance (2000) 81 Cal.App.4th 1205, 1244

["reasonable doubts must be resolved in favor of the decision of the agency."].)

STATEMENT 0F DECISION
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Substantial evidence includes "facts, reasonable assumptions predicated upon facts, and

expert opinion supported by facts" (Pub. Res. Code § 21082.2(c).) "Argument, speculation,

unsubstantiated opinion or narrative" do not qualify as substantial evidence. (Guidelines §

15384(a); Pub. Res. Code § 21082.2(c).)

The burden is on Petitioners to demonstrate that no substantial evidence in the record

supports Respondents' decisions. (Citizens for a Megaplex-Free Alameda v. City ofAlameda

(2007) 149 Cal.App.4th 91, 113 ["It is Citizens' burden to demonstrate that there is not sufficient

evidence in the record to justify the City's action. [Citation omitted; italics in original] To do so, an

appellant must set forth in its brief all the material evidence on the point, not merely its own

evidence. [Citation omitted] A failure to do so is deemed a concession that the evidence supports

the findings. [Citation omitted.]"]; Citizens Against Airport Pollution v. City ofSan Jose, supra,

227 Cal.App.4th at 798 [" 'The burden is on the appellant to show there is no substantial evidence

to support the findings of the agency. [Citation.]' [Citation omitted.]," quoting American Canyon

Community Unitedfor Responsible Growth v. City ofAmerican Canyon (2006) 145 Cal.App.4th

1062,10701)

Ill. ANALYSIS

A. Piecemealing

What Petitioners call the first phase of the project (and which Respondents call the "Unit

250 Renewable Diesel Project") consisted of converting a diesel hydrotreater (Unit 250) to process

renewable feedstocks instead of petroleum. This included adding 2,300 feet ofpipeline. What

petitioners call the second phase is the Rodeo Renewed Project, which converts the entire refinery

from processing petroleum to processing renewable feedstocks. It modified the "hydrotreater,"

rebuilt pumps and other equipment to treat renewable feedstocks. Unit 250's capacity represents

STATEMENT OF DECISION
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18% of the Rodeo Renewed Project's total. Initially Phillips sought building permits for pans of

the project, but sought none for other activities, which led to the Bay Area Air Quality

Management District citing Phillips for failing to have required permits. By this time, however, the

"first phase" of the project was already operating.

In August of 2020, Phillips applied to the County for approval of the "Second Phase" of the

project, the "Rodeo Renewed Project." This phase significantly expanded the ability to process

renewable feedstocks, and expand the variety of feedstocks used from soybean oil to include used

cooking oil, fats, oil and greases; tallow; and inedible corn oil. The combined effect would make

the Rodeo Refinery the largest refiner of renewable feedstocks in the world.

The definition of the "project" is a key part ofCEQA. (StopthemiIIenniumhoIlywood. com

v. City ofLos Angeles (2019) 39 Cal.App.5th l, 16.) Piecemealing or segmenting one project into

separate pieces is prohibited because it "avoids the responsibility of considering the environmental

impacts of the project as a whole." (Orinda Ass 'n v. Bd. 0fSupervisors (1 985) 182 Cal.App.3d

1145, 1 156, 1171 .) This assures that" 'environmental considerations do not become submerged

by chopping a large project into many little ones � each with a minimal potential impact on the

environment -� which cumulatively may have disastrous consequences.' [Citation.]" (Laurel

Heights Improvement Assn. v. Regents ofUniversitjl ofCalifornia (1988) 47 Cal.3d 376, 396.) A

"project" is defined broadly to ensure that "CEQA's requirements are not avoided by chopping a

proposed activity into bite-sized pieces which, when taken individually, may have no significant

adverse effect on the environment. [Citation.]" (POET, LLC v. State Air Resources Bd. (2017) 12

Cal.App.5th 52, 73.)

The county contended in response to comments on the Drafi EIR that the projects were

independent projects. The county said at AR 000931, AR 002302 that Unit 250 was not

-5 -
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"operationally related" to the Rodeo Renewed Project. But it also stated that "from time to time,

treated renewable feedstocks from the proposed PTU [Feed Pre-treatment Unit] may be used as an

alternative source of feedstock for Unit .250." (AR 2303.) In addition, naphtha produced by Unit

250 will be fed to other referring units converted under the Rodeo Renewed Project for further

processing. (AR 053737.) Both are located within the existing boundaries of the refinery.

In Tuolumne County. Citizensfor Responsible Growth, Inc. v. City ofSonora (2007) 155

Cal.App.4th 1214, the issue was whether a road realignment was separate from the development of

a home improvement center because they could be implemented independently of each other."

(155 Cal.App.4th at 1229.) The court found that "theoretical independence does not defeat a

piecemealing claim, what matters is "what is actually happening." (Id., at 1230; See also Banning

Ranch Conservancy v. City ofNewport Beach (2012) 211 Cal.App.4th 1223, n. 7 [when

"implementation would be sufficiently interdependent in practice even if theoretically separable

a piecemealing challenge would be well founded."].) The Court provided different ways of looking

at whether two projects were sufficiently related such that they should be considered together for

CEQA purposes. The court explained that "[o]ne way is to examine how closely related the acts are

to the overall objective of the project. The relationship between the particular act and the remainder

of the project is sufficiently close when the proposed physical act is among the 'various steps

which taken together obtain an objective.' [Citation.]" (Id. at 1226.) The court also considered

whether the two projects were "related in (1) time, (2) physical location and (3) the entity

undertaking the action." (Id. at 1227; see also POET, LLC, supra, 12 Cal.App.5th at 74-75.)

In Tuolumne County the road alignment was a condition of the approval of the construction

of the home improvement center. The County contended, however, that the road realignment had

been contemplated for years, and was needed due to regional traffic concerns, not just the home
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improvement center. The court stated, however, that "[w]e reject the position that a CEQA project

excludes an activity that actually will be undertaken if the need for that activity was not fully

attributable to the project as originally proposed." (Tuolumne County, supra, 155 Cal.App.4th., at

1228 [emphasis in original].) "The idea that all integral activities are part of the came CEQA

project does not establish that only integral activities are part of the same CEQA project." (Id., at

1229 [emphasis in original].) The court also relied heavily on the fact that the road alignment was

made a condition of approval of the home improvement center: "At that point in time, the

independent existence of the two actions ceased for purposes ofCEQA[.]" (Id., at 1231.)

In Orinda Ass 'n, the project consisted of a retail and office development, but the project

required the demolition of a theatre and bank building, which was not included as part of the

project in the CEQA analysis. (Orinda Ass 'n., supra, 182 Cal.App.3d at 1170.) The demolition

clearly was part of the project. (Id., at 1171 .) Orinda Ass 'n. is a relatively clear case�the

remaining part of the project could not be implemented without demolition of the theatre and bank.

And there was no reason to demolish the theatre and bank other than to allow the other part of the

project to proceed.

Other cases take the same approach. County of Ventura v. City ofMoorpark (2018) 24

Cal.App.5th 377, at 285, cites Tuolumne: "It is only 'where the second activity is independent of,

and not a contemplated future part of, the first activity, [that] the two activities may be reviewed

separately." In that case, the court found that a beach restoration project involving adding sand to

a beach could not be separated from the City's approval of permits to allow trucks to haul sand

from a quarry to the beach. The court also cited to Muzzy Ranch Co. v. Solano County Airport

Land Use Com. (2007) 41 Cal.4th 372, 382 for point that it is a question of independent review.
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"Whether an activity is a project is an issue of law that can be decided on undisputed data in the

record on appeal."

Make UC A Good Neighbor v. Regents ofUniversity ofCalifornia (2023) 88 Cal.App.5th

656 explained that "[t]he projects must be linked in a way that logically makes them one project,

not two. A classic example is Laurel Heights, where a university described the project only as its

initial plan to occupy part of a building, omitting its future plan to occupy the entire building.

(Laurel Heights, supra, 47 Cal.3d at p. 396.) But two projects may be kept separate when,

although the projects are related in some ways, they serve different purposes or can be

implemented independently. (See Banning Ranch, supra, 211 Cal.App.4th at pp. 1223�1224

[summarizing the case law]." (Make UC A Good Neighbor, supra, 88 Cal.App.5th at 683-684.)

In essence, the result of the case law is that the two phases are one project if they are

interdependent in the sense that one would not be done without the other or if they serve different

purposes. Would the Unit 250 project be built without the subsequent Rodeo Renewed Project?

Would the Rodeo Renewed Project be built without the Unit 250 project? The issue is not whether

they could have, but whether they would have. The Court is also concerned with whether the two

projects serve the same purposes.

Respondents argue that Petitioners failed to exhaust their remedies by raising their concerns

about Unit 250 when approvals for that project were being considered. Respondents also argue that

the statute of limitations for challenging Unit 250's approval has long expired. These arguments

assume that Petitioners are challenging Unit 250 directly. Rather, Petitioners are challenging the

approval of this Project and the failure to fully consider Unit 250 in the context of this Project.

Thus, the Court's consideration here is whether Petitioners raised their concerns regarding Unit 250
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in the context of the environmental review for this Project. The Court finds that Petitioners

sufliciently raised the issue. (AR 2302-04.)

Unit 250 switched from processing petroleum feedstocks to renewable feedstocks in April

2021. (AR 2302.) Phillips 66 obtained various permits from the County related to the changes to

Unit 250 in December 2020. (Respondents' RJN C, D and E.) Apparently Phillips 66 did not obtain

the necessary permits from the Air District and received a notice of violation in April 2022.

(Petitioners' RJN B.)

In August 2020, Phillips 66 started the Rodeo Renewed Project by applying to the County.

A Drafi EIR was completed in October 2021 and a Final EIR was completed in March 2022 and

was certified in May 2022. (AR l, 806-09, 2230, 53631.)

Most of the changes to Unit 250 itself appear to be separate from the Rodeo Renewed

Project. However, part of the changes to Unit 250 included changes that support the Project. The

Court is particularly concerned with changes to the NuStar rail terminal and the 2,300 feet of

pipeline running from the terminal to the Rodeo facility.

In conjunction with the changes to Unit 250, the NuStar terminal requested changes. (AR

103086-87; 103096.) The changes to the NuStar facility would allow it to receive soybean oil and

other renewable feedstocks. (AR 103086.) While the capacity at NuStar would not change, NuStar

sought the ability to receive approximately 45,000 barrels per day of renewable feedstocks. (AR

103086; 103096.) At the same time, the Unit 250 project would produce 9,000 barrels per day of

renewable feedstocks. (AR 103087; 103096.) The capacity for Unit 250 was later changed to

12,000 bpd. (AR 54218.) It seems that the changes to the NuStar facility would allow for it to

receive additional renewable feedstock beyond the amounts that can be processed by Unit 250;
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possibly up to 33,000 barrels per day that would not be used by Unit 250. It is not clear where the

other 33,000 barrels will be used, but the Project discusses obtaining feedstocks from several

sources, including rail transport. The DEIR also noted that rail traffic at the Rodeo facility would

increase from 4.7 railcars per day to 16 railcars per day. (AR 53805; see also AR 7998 [comment

discussing rail traffic].) It is unclear from the record whether any of this increase in rail traffic

would go through the NuStar facility.

Respondents argue that the NuStar facility is only handling pretreated feedstocks and that

only Unit 250 will be processing pretreated feedstocks. The record partially supports this argument

as the record shows that Unit 250 will process pretreated feedstocks. (AR 103087.) But the record

also shows that the Project is designed to process "a comprehensive range of renewable feedstocks,

including treated and untreated feedstocks". (AR 53730, 53733.) Thus, the fact that NuStar will

only handle pretreated feedstocks does not mean that the Project is not designed to process

feedstocks from NuStar.

Given this evidence, the Court finds that the changes to the NuStar terminal increased its

renewable feedstock capacity well beyond that which was required for Unit 250. Given the

proximity in time and location between the NuStar and Unit 250 projects and the Rodeo Renewed

Project, the Court finds that the failure to consider the changes to the NuStar facility in the EIR at

issue here was improper piecemealing. The Court notes that the record regarding NuStar is limited

and with more information it may be possible to show that NuStar's changes can be considered a

separate project but on the current record the Court cannot make this finding.

Petitioners also argue that the 2,300 feet of pipe that was included in the Unit 250 changes

constituted improper piecemealing. As part of the Unit 250 project, Phillips 66 had 2,300 feet of

pipe (sometimes referred to as 2,500 feet of pipe) installed. The pipe runs from the NuStar facility
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to the Rodeo facility and is entirely on Phillips 66 property. (AR 103087-88.) The pipe is used to

receive pretreated renewable feedstocks from the adjacent NuStar Terminal. (AR 103087.) The

pipe is described as a 12" pipe. (AR 103084, 103088.) Petitioners argue that the pipe has capacity

of45,000 barrels per day, but the Court's review of the record citations does not support this point.

(AR 2304, 103096.)

Petitioners have not shown that the 2,300 feet ofpipeline would not have been installed but

for the Rodeo project. There is also no showing that the size of the pipe was increased beyond what

would be reasonable to transport feedstocks to Unit 250. The Court finds that the 2,300 feet of

pipeline is not improper piecemealing because it was necessary for the Unit 250 project and would

have been installed for that project regardless of the Rodeo Renewable Project.

As to the remainder of the Unit 250 Project, the Court is not convinced that excluding Unit

250 from the EIR was improper piecemealing. The record shows that the conversions at Unit 250

were mostly separate from the Project here. Furthermore, the purposes of the Unit 250 Project and

the Rodeo Renewed Projects are different. Unit 250 is designed to process a relatively small

amount of pretreated renewable feedstocks, while the Rodeo Renewed Project is designed to

change the entire Rodeo facility from a petroleum facility to one that only processes renewable

feedstocks. The Court also finds that Unit 250 and this Project would have happened

independently from each other and thus, there was not improper piecemealing for most of the

changes to Unit 250.

In the alternative, Petitioners argue that the failure to discuss Unit 250 in the cumulative

impact section was an error. The changes to Unit 250 were not discussed in the cumulative impact

section in the DEIR. (AR 54245-47.) Respondents dismiss this issue by pointing out that Unit 250

was discussed in the baseline analysis. The baseline for renewable feedstocks in the DEIR is listed

-1 1 -
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as zero. (AR 53654.) However, it was also noted that Unit 250 had a capacity to produce 12,000

bpd of renewable fuels, but that it was not producing those fuels during the 2019 baseline period.

(AR 53654.) In addition, in the summary of alternatives to the Project, it is noted that Unit 250 has

a capacity to produce 12,000 bpd in renewable fuels. (AR 54218-219.) The DEIR notes that Unit

250 has the capacity of producing 12,000 bpd of renewable fuels while the Project would produce

55,000 bpd of renewable fuels. (AR 53654.) The capacity at Unit 250 amounts is over 15% of the

renewable fuel capacity at the Rodeo facility when the Project is fully operational. A couple of

footnotes regarding Unit 250's renewable fuels processing does not sufliciently explain the

cumulative impact ofUnit 250 along with the Project. The Court finds that the EIR violated CEQA

by failing to include Unit 250 in the cumulative impact analysis.

B. Estimating Mix of Feedstocks

An EIR must have a proper description of the project. "[W]hether the EIR's project

description complied with CEQA's requirements, the standard of review is de novo. [Citations.]"

(stopthemillenniumhollywood com, supra, 39 Cal.App.5th l, 15.)

As part of the description of the Project, the EIR describes that the modified facility would

use a variety of different substances as inputs, including "but not be limited to" used cooking oil,

fats, oils, and grease, tallow (animal fat), inedible corn oil, canola oil, soybean oil, "other

vegetable-based oils, and/or emerging and other next-generation feedstocks." (AR 053735.)

Petitioners contend that which of these inputs are used, in what proportions, significantly

changes the environmental impacts of the project, specifically carbon emissions and hydrogen

usage (which leads to other GHG emissions), indirect land use impacts and odor issues. The record

does contain evidence that indicates that the different feedstocks could lead to different emissions,

-12-
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and quantifies the difference between the different types of feedstock. "Switching to new and

different feedstock has known potential to increase refinery emissions and to create new and

different process hazards and feedstock acquisition impacts. However, the DEIR does not

describe the chemistries, processing characteristics, or types and locations of feed extraction

sufficiently to evaluate potential impacts of the proposed feedstock switch." (AR 471; see also AR

25354.) A comment letter also described feedstocks involving fats, oils and grease as "highly

malodorous". (AR 2625.)

In comments to the Drafi EIR, Petitioners argued that "the County should have evaluated a

'reasonable worst-case scenario' for feedstock consumption and its impacts" and that "the County

was required to evaluate a reasonable array of scenarios, including but not necessarily limited to

the worst-case scenario, in order to provide full disclosure." (AR 278; 2281.) "Comments also

contend that appropriate Drafi EIR impact analysis should reflect historic, current, and projected

feedstock availability that will influence the proportional selection of feedstocks as demand for

feedstocks increases." (AR 2281.) Petitioners also argue that, based on the information available, a

large portion of the feedstocks would come from food crop oils. (AR 279; see also, 2282.)

The FEIR does not, however, make any estimate of the likely mix of feedstocks and the

combined effect of the various mixtures. In response to comments, Respondents explained that

they are not required to conduct a worst case analysis and that CEQA only "requires analysis of

reasonably foreseeable impacts 'in terms ofwhat is reasonably feasible.' "(AR 2282.) The FEIR

also explained that the DEIR provided information on potential feedstocks, but where there is no

reliable forecasting, "CEQA requires only that the County use its best efforts to find out and

disclose all it reasonably can. . (AR 2282.) Petitioners also argued that the County erred when it

claimed the Project would not use meaningful amounts of soybean oil. The FEIR stated that

_ 13 -
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"comment[s] that feedstocks will utilize food crops and oils, particularly soybean, are not

consistent with available data." The FEIR explained that the credits provided for soy oil are much

lower than those provided for cooking oil. (AR 2279.) Petitioners argue that the NuStar facility will

unload 45,000 bpd of soybean oil and that only a portion of that soybean oil would be used by Unit

250. The record does not support Petitioners' assumption. While a County employee stated that

NuStar would receive 45,000 bpd of soybean oil, the accompanying permits and project description

state that NuStar would receive 45,000 bpd of "soybean oil and other renewable feedstocks". (AR

103083-86, 103096.) Petitioners also point to Phillips 66's applications to CARB that include

soybean oil, but those were for Unit 250 and do not mean that the rest of the facility will use

significant amounts of soybean oil. (AR 26059-60.)

The EIR should consider the relative mix of these inputs, to the extent it can be estimated,

but not if it would be speculative. The record, however, does not appear to contain substantial

evidence concerning the likely mixtures of feedstocks that would be used. In the absence of any

information indicating past history or even a forward-looking, but factually informed, basis for an

estimate, following Petitioners' suggestions and making projections based on all of the different

possibilities, including a worst-case scenario, would be an exercise in the hypothetical, and not

based on reliable information concerning their likelihood. In other words, it would be speculative.

Petitioners contend that even if the actual mix cannot be predicted, a worst-case scenario

could be used. Use ofworst-case scenarios has been discussed in a number of cases.

stopthemillermiumhollywood com, supra, 39 Cal.App.5th 1 rejected using worst-case

scenario where project description included different conceptual scenarios for development instead

of including the size. mass. or appearance of proposed buildings on the site. The court explained

that it was not enough that "the worst-case-scenario environmental effects have been assumed,
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analyzed, and mitigated" and development does not exceed those mitigation measures. "CEQA's

purposes go beyond an evaluation of theoretical environmental impacts. 'If an EIR fails to include

relevant information and precludes informed decision making and public participation, the goals of

CEQA are thwarted and a prejudicial abuse of discretion has occurred.' [Citation.]"

(stopthemillenniumhollywood. com v. City ofLos Angeles, supra, 39 Cal.App.5th at l8.)

In Citizensfor a Sustainable Treasure Island v. City and County ofSan Francisco (2014)

227 Cal.App.4th 1036 a worst-case type analysis was approved. There, the EIR included different

potential building development options, but with more detail than in

stopthemillenniumhollywood. com. The court in Treasure Island approved of "the EIR's focus on

the maximum impacts expected to occur at full buildout [because it] promoted informed decision

making, and evidences a good faith effort at forecasting what is expected to occur if the Project is

approved." (Id. at 1053, fn. 7.)

" ' "CEQA requires that an EIR make 'a good faith effort at full disclosure.' [Citation] 'An

EIR should be prepared with a sufficient degree of analysis to provide decisionmakers with

information which enables them to make a decision which intelligently takes account of

environmental consequences.'
"
'(Save the El Dorado Canal v. El Dorado Irrigation Dist. (2022)

75 Cal.App.5th 239, 264 (El Dorado).) An EIR 'is required to study only reasonably foreseeable

consequences of" a project. (High Sierra Rural Alliance v. County ofPlumas (2018) 29

Cal.App.5th 102, 125.) 'CEQA does not require an agency to assume an unlikely worst-case

scenario in its environmental analysis.' (Id. at p. 126.)" (East Oakland Stadium Alliance v. Cit)! of

Oakland (2023) 89 Cal.App.5th 1226, 1252.)

" '[A]n EIR is not required to engage in speculation in order to analyze a "worst case

scenario." '
(Napa Citizens for Honest Government v. Napa County Bd. ofSupervisors (2001) 91
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Cal.App.4th 342, 373, citing Towards Responsibility in Planning v. City Council (1988) 200

Cal.App.3d 671.)" (High Sierra Rural Alliance v. Count)» ofPlumas (2018) 29 Cal.App.5th 102,

122.)

Petitioners also argue that Communitiesfor a Better Environment v. City of

Richmond (2010) 184 Cal.App.4th 70 (CBE v. Richmond) applies here and shows that Respondents

need to do more in describing the likely feedstock mix for the Project. 1n CBE v. Richmond the

issue was whether the EIR failed to properly discuss whether a reasonably foreseeable consequence

of the project would include the processing for lower quality, heavier crude. (1d. at 83.) The EIR

stated in conclusory terms that it would not increase capacity to process heavier crude, but the

court noted that the record showed conflicting evidence on that issue. (lbid.) The court found that

the EIR failed as an informational document because the project description was inconsistent and

obscure as to whether the project would enable the refinery to process heavier crude. (Id. at 89.)

Unlike CBE v. Richmond, the description of feedstocks for this Project is not obscure or

inconsistent with the evidence. Petitioners argue that in this case the EIR failed to disclose that

Unit 250 would use soybean oil and that the NuStar terminal would provide up to 45,000 bpd of

soybean oil. As discussed above, the Court finds that Unit 250 should have been included as

cumulative impact, but was not required to be analyzed as part of the Project. The Court's review

of the record shows that NuStar terminal would provide capacity for 45,000 bpd of renewable

feedstocks, but the record does not support that such feedstocks would be soybean oil.

It is possible that a worst-case analysis of the feedstocks would comply with CEQA,

however, such a worst-case analysis is not required. Instead, Respondents are required to make a

good faith effort to include a description of the likely or reasonably foreseeable mixtures of

feedstock. Here the question is whether a description of the likely types of feedstocks constitutes a
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good faith efi'ort at describing the feedstocks in the Project Description, or whether Respondents

needed to do more by including various estimates of the likely amounts of feedstock. The Court

finds that including estimates on the likely amounts of feedstocks is unduly speculative given the

shifiing nature of the renewable feedstock market.

Furthermore, Petitioners have not shown that the failure to include more information on the

likely amounts of feedstocks negatively affected the analysis of the environmental impact from the

Project. As discussed below, the Court finds that additional discussion on how this Project will

impact indirect land use changes would be too speculative. Thus, a better estimate of the different

types of feedstocks used at this facility will not change the indirect land use analysis as more

information on what this facility is likely to use will not change the speculative nature of that

analysis.

Finally, the Court must consider whether the odor mitigation analysis could be better with

an estimate as to the likely amounts of various feedstocks. It is worth noting here that certain

feedstocks, such as animal fats, are known to create more objectionable odors than plant-based

feedstocks. Yet, the EIR concluded that there would be potentially significant odor impacts from

the Project that could be reduced to less than significant with mitigation. More specific information

on the amounts of feedstocks would not change the analysis of the potential odor impacts. While

the Court finds that the EIR improperly deferred mitigation of the odor impacts, it is not convinced

that more information on the amounts of feedstocks is necessary for a properly drafted odor

mitigation measure.

Therefore, the Court finds that the Project Description is sufficient and that the ElR is not

required to include additional information on the likely amounts of feedstocks.
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C. Discussion of Indirect Land Use changes

CEQA requires that agencies consider the indirect changes in land use caused by projects,

but not if they are speculative. Indirect land use changes are cognizable under CEQA as a basis for

a finding that the project will significantly affect the environment, ifa sufficient showing is made.

(Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372, 383.)

Petitioners argue that the project will result in the conversion of existing lands that either lie fallow

(or are currently forested) are used to grow other crops that are used as feedstock for the project.

Some of these changes, particularly production of soybeans, involve adoption ofmore intensive

agricultural practices that consume more water and otherwise affect the environment.

Accordingly, the CEQA Guidelines address the issue, requiring analysis of indirect land use

changes if they are "reasonably foreseeable." (CEQA Guidelines §§ 15064(d), 15358(a)(2).)

While many cases discuss this issue, typically the issue is raised in the context of displaced

physical development. As the Supreme Court stated, "a government agency may reasonably

anticipate that its placing a ban on development in an area of a jurisdiction may have the

consequence, notwithstanding existing zoning or land use planning, of displacing development to

other areas of the jurisdiction." (Muzzy Ranch Co., supra, 41 Cal.4th at 383.) Nor does the fact

that subsequent developments will require further approvals automatically negate the requirement,

although it is a factor that may be considered. (Id., at 383 and 388.) As the court noted in Muzzy

Ranch, "nothing inherent in the notion of displaced development places such development, when it

can reasonably be anticipated, categorically outside the concern ofCEQA." (Id., [emphasis

added].)

The line between the two appears to be very fact-specific. In Stanislaus Audubon Society,

Inc. v. County ofStanislaus (1995) 33 Cal.App.4th 144, 158, the court considered whether
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construction of a golf course could lead to residential development. The fact that those effects

(development of housing) would go through their own environmental review process did not avoid

the issue. There were no pending applications at the time. The county had stated that past

experience had shown that golf courses were "a catalyst which triggers requests for residential

development." (Id., at 16, 158.) As the court stated, "The record here clearly contains substantial

evidence supporting a fair argument the proposed country club may induce housing development in

the surrounding area. The fact that the exact extent and location of such growth cannot now be

determined does not excuse the County from preparation of an EIR." (Id.) The court went on to

note that the petition is not required to prove that the project "will have a growth-inducing effect or

to present evidence demonstrating it had already spurred growth in the surrounding area. To the

contrary, appellant is required only to demonstrate that the record contains substantial evidence

sufficient to support afair argument that the project may have a significant growth inducing

effect." (1d., at 152-153 [emphasis in original].)

In Aptos Council v. Count}; ofSanta Cruz (2017) 10 Cal. App.5th 266, 293, the court noted

the same standards, but reached a different result based on the facts in the record. The ordinance in

question changed standards for construction of hotels in a manner that was intended to encourage

more development. The court stated that "when evaluating the potential environmental impact of a

project that has growth-inducing effects, an agency is not excused from environmental review

simply because it is unclear what future developments may take place. It must evaluate and

consider the environmental effects of the 'most probable development pattems."' (1d., at 292-293,

quoting City ofAntioch v. City Council (1986) 187 Cal.App.3d 1325, 1337.) Ultimately, however,

the court concluded that while the ordinance reflected the County's "hope" that it would result in

more hotels, the record did not show that it was "reasonably foreseeable, rather than an 'optimistic
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gleam in [the County's] eye.'" (1d., at 294.) Thus, it found that no Environmental Impact Report

was required.

In some instances, the foreseeability of the impact affects not simply whether the issue must

be discussed, but the level of detail required. (Muzzy Ranch Co., supra, 41 Cal.4th at 388.)

In response to comments, the FEIR stated that it would be too speculative to analyze

indirect land use impacts because the mix of feedstocks, as well as their sources, cannot reasonably

be predicted. (AR 2284.) The response also explained that based on California Air Resources

Board's Low Carbon Fuels Standard Program the majority of feedstocks so far have been waste-oil

and tallow. (AR 2284.)

Petitioners argue that the Project will cause significant and unavoidable land use impacts.

Petitioners cite to three articles discussing potential land use changes caused by an increased

demand in bio feedstocks. (AR 21903, 23905, 59292.) These articles explain that an increased

demand for certain feedstocks may result in deforestation, which can have a number of negative

impacts including negative impacts on biodiversity and threatening food and water security. (AR

21903.) Two of the articles note a particular problem with palm oil, however, palm oil will not be

used at the Phillips 66 facility. (AR 23905, 59292.) One of the articles explained that the

International Panel on Climate Change rated certain feedstocks as having a high risk of indirect

land use changes. Based on that system, palm oil was identified as high risk while soy was not.

(AR 23911.)

In addition to these articles, Petitioners' point to the 2018 FEIR for proposed Amendments

to low carbon fiJel standards and the alternative diesel fuels regulation. (AR 19426.) The 2018

FEIR explained that biofuel crop production may cause more fuel-based agricultural and thus cause
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indirect land use where the loss of food-based agriculture results in conversion of rangeland,

grassland, forests, and other land uses to agriculture. (AR 19493.) The 2018 FEIR concluded there

was a potentially significant impact on indirect land use, but it could not be mitigated by the

California Air Resources Board because CARB had no authority over land use regulation. (AR

19494.)

Petitioners show that in general there may be some impacts on land use from an increase in

biofuels on a large scale. But Petitioners' evidence does not show that this Project will have a

significant impact on land use changes. In addition, much of Petitioners' cited evidence focuses on

the harmful effects of palm oil, which, as noted above, will not be used at this facility. The Court

finds that providing more analysis on the indirect land use impacts would be too speculative and

thus, the failure to include additional analysis did not violate CEQA.

D. Cumulative ILUC impacts

Petitioners also argue that Respondents failed to consider the cumulative impact of similar

projects on indirect land use changes.

"The EIR must discuss cumulative impacts. (Guidelines, § 15130.) That is, the EIR must

discuss the impacts of the project over time in conjunction with past, present and reasonably

foreseeable future projects. (§ 21083; Guidelines, § 15130.) Guidelines section 15130, subdivision

(b) provides that
'
[t]he discussion of cumulative impacts shall reflect the severity of the impacts

and their likelihood ofoccurrence, but the discussion need not provide as great detail as is provided

of the effects attributable to the project alone. ...' Thus, an EIR which completely ignores

cumulative impacts of the project is inadequate. [Citation] But a good faith and reasonable

disclosure of such impacts is sufficient. [Citation.]" (Fairview Neighbors v. County of

Ventura (1999) 70 Cal.App.4th 238, 245.)
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"An agency's selection of the geographic area impacted by a proposed development,

however, falls within the lead agency's discretion, based on its expertise. (Guidelines, § 15130,

subd. (b)(3); Cit)» ofLong Beach v. Los Angeles Unified School Dist. (2009) 176 Cal.App.4th 889,

907.) Moreover, discussion of cumulative impacts in an EIR ' "should be guided by the standards

of practicality and reasonableness." '[Citation.] Absent a showing of arbitrary action, a reviewing

court must assume the agency has exercised its discretion appropriately. [Citation.]" (South of

Market Community Action Network v. City and Count}; ofSan Francisco (2019) 33 Cal.App.5th

321, 338.)

In Kings County Farm Bureau v. City ofHanford (1990) 221 Cal.App.3d 692 the court held

that the cumulative air quality impact analysis was insufficient because it only considered a portion

of the San Joaquin Valley. Initially, respondents had agreed to include the entire air basin in the

FEIR, but ultimately decided to keep the smaller area for the cumulative impact analysis without

providing an explanation. The court found that the FEIR was inadequate under CEQA because the

cumulative impacts did not include similar projects in the entire air basin. In reaching this

conclusion, the court noted that information on the excluded projects was available through several

sources. (Id. at 722-724.)

In Friends of the Eel River v. Sonoma County Water Agency (2003) 108 Cal.App.4th 859

the court found the EIR for a water diversion project was inadequate because it did not consider the

cumulative impacts of another pending governmental action that could significantly affect water

supply.

The DEIR considered several other projects in the vicinity of the Rodeo facility as well as

projects near the Santa Maria site. (AR 54245-47.) The cumulative impact section included a

discussion of the Martinez Refinery project, which involves transforming that refinery into a
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facility that processes renewable feedstocks, similar to the Project here. (AR 54246.) The FEIR

explained that the cumulative impacts related to renewable feedstocks are too speculative and

unable to be quantified. (AR 2274-75.)

Petitioners argue that the ElR should have considered the nearly 20 other renewable fuel

conversion projects in California and throughout the nation. (AR 727; see also AR 10493-95.)

Here, the EIR considered the Martinez facility, which was arguably necessary for a proper

cumulative impact analysis. Given the similarity of the two projects, the relatively close proximity

of the two projects (approximately lO miles) and the fact that the two projects (if they become

operational) will be two of the largest biodiesel facilities in California. The question here is

whether Respondents were required to go beyond the Martinez facility and consider other biodiesel

facilities in California or perhaps the entire nation. (Whether the EIR needed to consider the

changes to Unit 250 as a cumulative impact is discussed above.)

The Court is concerned that on a statewide or nationwide scale, there may be some indirect

land use effects. (Such effects were discussed in CARB's 2018 FEIR. (AR 19493-94.» The

problem here is where should the line be drawn? In most of the cases cited by the parties, there was

a clear geographical boundary, which is near the Project site. Using a statewide boundary when

considering a change to a state law or regulation makes sense, but the Court is not convinced that

the same logic for requiring a statewide boundary applies to this Project.

Assuming that the Court is convinced that the EIR should have considered more biodiesel

or renewable fuel facilities in California, the Court is still concerned that the indirect land use

changes are too speculative. It does not appear practical for Respondents to estimate what the likely

mix of feedstocks will be at each facility. The Court finds that the failure to include more analysis

on the cumulative indirect land use impacts did not violate CEQA.
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E. Deferral ofOdor Mitigation

The DEIR stated that during refinery operations the impacts from odor would have less than

significant with mitigation. (AR 53809, 53828.) The odor concerns include that "renewable

feedstocks can create odors similar to an animal and/or food processing facility unless properly

managed through good engineering practices during project development combined with an Odor

Management Plan after Project completion." (AR 53827.) The DEIR goes on to note that these

principals are currently used at the facility and will continue to be used afier the completion of the

Project. (Ibid.)

In order to lessen the impacts from odor, the EIR includes mitigation measure AQ-4. (AR

2322, 53829.) ln the DEIR, AQ-4 states that during the construction phase of the Project an Odor

Management Plan (0MP) would be development and implemented. (AR 53829.) The FEIR

provided additional guidance on AQ-4, including: (l) the 0MP will be developed and reviewed by

the County and the Air District, (2) the 0MP will be an "evergreen" document that will be updated

overtime, (3) the 0MP will include guidance for proactive identification and documentation of

odors and (4) every odor complaint will be investigated with a goal of identifying if the odor

originated from the facility and if so, to determine the cause of the odor and remediate the odor.

(AR 2322; see also AR 776-777.)

The DEIR describes some additional odor management controls, which are not included in

the mitigation measure. The DEIR provides a two-page discussion on different types of odor

management controls. (AR 53827-28.) The DEIR provides includes a discussion on how to control

odor from tallow feedstocks. (AR 53827 and 53738.) A staff report addresses the claim that the

odor mitigation is an improperly deferred mitigation by claiming that if the 0MP is developed too
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early, it would not be effective. (AR 922.) Respondents also point to the Air District's Regulation 7

on regarding odors. (Respondents RJN F.)

Finally, the FEIR noted that a drafi 0MP existed and was being reviewed by the County.

(AR 2322.) The draft 0MP provides additional information on how odors will be reduced or

eliminated. (AR183007-183014.)

Where an ElR identifies significant impacts from the project, it must also include feasible

mitigation measures for those impacts. (Pub. Res. Code § 21081.6(b), CQA Guidelines S

15126.4(a)(2).) Here, the EIR identified "objectionable odors" as "potentially significant." 1t then

identified a mitigation measure consisting of "the operational Odor Management Plan," which

"shall be developed and implemented upon commissioning of the renewable fuels processes,

intended to become an integrated part of daily operation of the facilities. While the EIR contains

other language referring to the 0MP preventing objectionable odors, and that it "shall outline

equipment that is in place and procedures that facility personnel shall use to address odor issues," it

identifies no actual mechanism or whether it would reduce or eliminate the odors in question.

Mitigation measures may be deferred where they "specify performance standards which

would mitigate the significant effect of the project and which may be accomplished in more than

one specified way." (CEQA Guidelines § 15126.4(a)(l)(B).) This is permissible where the agency

"commits itself to mitigation and lists the alternatives to be considered, analyzed and possibly

incorporated in the mitigation plan. [Citation.]" (Defend the Bay v. City ofIrvine (2004) 119

Cal.App.4th 1261, 1275.) As that court stated in more detail:

" ' "[F]or [the] kinds of impacts for which mitigation is known to be feasible, but where

practical considerations prohibit devising such measures early in the planning process
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(e.g., at the general plan amendment or rezone stage), the agency can commit itself to

eventually devising measures that will satisfy specific performance criteria articulated at

the time of project approval. Where future action to carry a project, forward is

contingent on devising means to satisfy such criteria, the agency should be able to rely

on its commitment as evidence that significant impacts will in fact be mitigated.

[Citations.]"
'
[Citation.]" (Id. at 1275-76.) "On the other hand, an agency goes too far

when it simply requires a project applicant to obtain a biological report and then comply

with any recommendations that may be made in the report. [Citation.]" (Id. at 1275.)

In order to defer mitigation measures, the lead agency must find that providing details on a

mitigation measure is "impractical or infeasible at the time the EIR was certified." (Preserve Wild

Santee v. City ofSantee (2012) 210 Cal.App.4th 260, 281; see also CEQA Guidelines §

15126.4(a)( l )(B), San Joaquin Raptor Rescue Center v. Count)» ofMerced (2007) 149 Cal.App.4th

64S, 671 and Save Agoura Cornell Knoll v. City ofAgoura Hills (2020) 46 Cal.App.5th 665, 687-

688.)

Rominger v. County ofColusa (2014) 229 Cal.App.4th 690 is distinguishable from the case

here. Rominger found an odor mitigation measure, similar to the one here, was not an improperly

deferred mitigation measure. (Id. at 723-724.) In 2014, the relevant CEQA Guideline stated that

"Formulation ofmitigation measures should not be deferred until some future time. However,

measures may specify performance standards which would mitigate the significant effect of the

project and which may be accomplished in more than one specified way." (CEQA Guideline

§15126.4(a)(1)(B) (2014).) The CEQA Guidelines in effect in 2014 have been modified. They

now include the "impractical or infeasible" finding and also require that "the agency (l) commits

itself to the mitigation, (2) adopts specific performance standards the mitigation will achieve, and
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(3) identifies the type(s) of potential action(s) that can feasibly achieve that performance standard

and that will be considered, analyzed, and potentially incorporated in the mitigation measure."

(CEQA Guideline §15126.4(a)(1)(B) (2022).) The analysis in Rominger did not consider the

standards in the current CEQA Guidelines and thus, Rominger does not apply here.

"Courts have approved deferring the formulation of the details of a mitigation measure

where another regulatory agency will issue a permit for the project and is expected to impose

mitigation requirements independent of the CEQA process so long as the EIR included

performance criteria and the lead agency committed itself to mitigation. [Citation.]" (Clover Valley

Foundation v. City ofRocklin (2011) 197 Cal.App.4th 200, 237.) Clover Valley found a mitigation

measure was not improperly deferred where it required the real party to obtain necessary permits

from two government agencies that were not the lead agency. (Id. at 235, 237.) Similarly, in North

Coast Rivers Alliance v. Marin Municipal Water Dist. Bd. ofDirectors (2013) 216 Cal.App.4th

614 the court found a mitigation was not improperly deferred where consultation with NOAA

Fisheries was required as part of the federal permitting process under the Clean Water Act and the

Endangered Species Act, as well as an express term in the EIR. (Id. at 647.)

In addition to case law, the CEQA Guidelines state that "compliance with a regulatory

permit or other similar process may be identified as mitigation if compliance would result in

implementation ofmeasures that would be reasonably expected, based on substantial evidence in

the record, to reduce the significant impact to the specified performance standards." (CEQA

Guideline § 15126.4(a)(1)(B).)

Petitioners argue that the odor mitigation measure AQ-4 is an improperly deferred

mitigation because the County did not find that it was impractical or infeasible to include details of

the mitigation measure when the EIR was certified. Respondents have not shown how this
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threshold requirement was met. The County did not make the required finding in the EIR. In

addition, a draft Odor Management Plan was available when the ElR was certified, but it is unclear

why a final version of the document could not be completed. (AR 183007.) Thus, as an initial

matter, the EIR fails to comply with CEQA because it has not shown that it was impractical or

infeasible to include the details odor mitigation measure at the time the EIR was certified.

In addition to the threshold issue, a related question is whether there are feasible measures

to mitigate the odor, which are already known to exist, but simply can't be specified until more is

known about the odor problem.

The Court finds that the record does not show that there are feasible mitigation measures,

which could not be finished when the EIR was certified due to practical considerations.

Furthermore, while an operating permit from the Air District might be sufficient in some cases to

show a mitigation measure is not improperly deferred, the record here does not support that

conclusion. Mitigation measure AQ-4 does not state that the Air District will issue a permit. An Air

District permit will be required for construction and operations. (AR 53688, 53792-93.) But, the

record does not show that the Air District's permit will sufficiently address the odor concerns

raised by Petitioners. Therefore, the Court finds that the County violated CEQA by allowing

deferred mitigation for the odor impacts without complying with CEQA Guidelines §

15126.4(a)(l)(B).

F. Requests for Judicial Notice

Petitioners' request forjudicial notice is granted as to B. Requests A, C and D are denied as

these documents were not in existence when the EIR was certified.
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Respondents' requests forjudicial notice are granted as to C, D, E, F and G. Requests A

and B are denied as the Court cannot tell whether these documents were in existence when the EIR

was certified.

IV. CONCLUSION

Accordingly, the Court's rulings on the issues are:

l. The project description improperly omitted changes to the NuStar terminal, but did not

improperly omit Unit 250;

2. Unit 250 was improperly omitted from the cumulative impact section;

3. The project description with respect to the mix of feedstocks was sufficient;

4. The discussion of Indirect Land Use Impacts was sufficient;

5. The discussion of cumulative Indirect Land Use Impacts was sufficient;

6. The discussion ofOdor Mitigation Measures was insufficient.

This matter will be remanded to the County for reconsideration of the NuStar and Unit 250

projects and the odor mitigation measure. Because the piecemealing and cumulative impact issues

affect the entire analysis of the project, the Court will order the County to set aside its certification

of the EIR. The CEQA violations found here relate to operation of the Project, but not to

construction of the Project. Therefore, the Court will not issue an injunction preventing Phillips

from continuing its construction activities while the County reconsiders these issues.

The parties shall submit proposed writs and judgments by August 18, 2023.

Dated: Julyfi 2023

Judge of the Superior Court
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Superior Court of California, Contra Costa County
Department 01/39
925-608-1000
www.cc-courts.org

K. Bieker
Court Executive Officer

MINUTE ORDER
COMMUNITIES FOR A BETTER ENVIRONMENT VS.  COUNTY OF 

CONTRA COSTA

N22-1080

HEARING DATE: 10/12/2023

PROCEEDINGS: *HEARING ON MOTION IN RE: MOTION TO VACATE JUDGMENT AND WRIT (ADVANCED 
FROM 10/19/23 TO 10/12/23 FROM 9/14/23 EX PARTE HEARING) 

DEPARTMENT 01/39
JUDICIAL OFFICER: EDWARD G WEIL  

CLERK: CHANDRA FORFANG
COURT REPORTER: NOT REPORTED

JOURNAL ENTRIES:

LAUREN TARPEY, ESQ., STEPHANIE SAFDI, ESQ. (& HOLLIN KRETZMANN, ESQ. OBSERVING BY 
ZOOM) FOR COMMUNITIES FOR A BETTER ENVIRONMENT & CENTER FOR BIOLOGICAL DIVERSITY 
APPEAR IN PERSON.

NICKI CARLSEN, ESQ. & MEGAN AULT, ESQ. FOR PHILLIPS 66 APPEAR IN PERSON.

KURTIS KELLER, ESQ. FOR COUNTY OF CONTRA COSTA APPEARS IN PERSON.

COUNSEL ARGUE THE FOLLOWING, POSTED, TENTATIVE RULING:

Appearances required. 

Petitioners filed a motion to vacate the judgment and writ in this case pursuant to Code of Civil 
Procedure sections 663 and 663a. Petitioners argue that the judgment is inconsistent with the 
Court’s statement of decision because it allows the Project s Land Use Permit to remain in place 
and fails to enjoin Project operations pending the County s compliance with CEQA. 

 CEQA, through the Public Resources Code, allows a trial court to leave project approvals in place. 
After a court finds a CEQA error, the court has three options: void a decision in whole or part; 
suspend certain project activities; or take other specified actions. (Pub. Resources Code,  21168.9, 
subd. (a).) CEQA does not require the court, on finding CEQA error, to void all project approvals. 
The plain language of section 21168.9 grants the trial court the discretion to leave project 
approvals in place. (Preserve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 286 290.)  
(Central Delta Water Agency v. Department of Water Resources (2021) 69 Cal.App.5th 170, 205.) 

The Court’s intention when issuing the statement of decision and judgment was to allow for 
construction activities, but not Project operations, while the County reconsider the CEQA issues. 
The Court has considered the parties papers for both this motion and Phillips motion and reaffirms 
its decision. The Court must still consider whether there is any conflict between the statement of 
decision and the judgment. 

In its statement of decision, the Court ordered the County to set aside its certification of the EIR 
because the piecemealing and cumulative impact issues affected the entire analysis of the Project. 

http://www.cc-courts.org/


Superior Court of California, Contra Costa County
Department 01/39
925�508�1000

www.cc-courts.org

K. Bieker
Court Executive Officer

The Court went on to explain that [t]he CEQA violations found here relate to Operation of the
Project, but not to construction of the Project. Therefore, the Court will not issue an injunction
preventing Phillips from continuing its construction activities while the County reconsiders these
issues. (SOD at 29.)

The judgment in this case states that [t]he Court exercises its equitable discretion under Section
21168.9 to allow, and issues no injunction preventing, the construction of the Project to proceed
during the Respondents' performance of actions taken to comply with the writ of mandate.
(Judgment at 3.)

The Court finds that the judgment allowing construction activities is consistent with the Court's
statement of decision. In both instances the Court found that it would not enjoin Phillips from
engaging in construction activities related to the Project. Furthermore, because the land use permit
allows for both construction and operation of the Project, the Court decided not to order the
County to set aside the permit since setting aside the permit would conflict with the Court's
decision to allow construction while the County reconsiders the CEQA issues.

There is, however, a potential conflict between the statement of decision and the judgment
because the Court allowed the land use permit to remain in place but did not specifically enjoin
Project operations. Therefore, the Court grants Petitioners motion to vacate the judgment and to
issue a new judgment that specifically enjoins Project operations until further order of the Court.

THE COURT HAVING CONSIDERED THE PLEADINGS AND ORAL ARGUMENT OF COUNSEL HEREBY
ADOPTS THE ABOVE NOTED RULING.

ATTY TARPEY IS TO PREPARE AN AMENDED JUDGMENT THAT SPECIFICALLY ENJOINS PROJECT
OPERATIONS UNTIL FURTHER ORDER 0F THE COURT. THE WRIT DOES NOT NEED TO BE CHANGED
OR MODIFIED.

THE AMENDED JUDGMENT IS TO BE CIRCULATED FOR APPROVAL AS TO FORM.

A SEPARATE ORDER IS TO BE PREPARED DENYING THE MOTION FOR CLARIFICATION.

FUTURE HEARINGlS):

fl
DATED: 10/12/2023 BY:

C. FORFANG,6EPU CLER
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Communities For A Better Environment, et al. v. County of Contra Costa, et al. 
Case No. N22-1080 

Contra Costa County Superior Court 

At the time of service, I was over 18 years of age and not a party to this action.  I am employed 
in the County of San Francisco, State of California.  My business address is 396 Hayes Street, San 
Francisco, CA 94102. 

On October 27, 2023, I served true copies of the following document(s) described as: 

AMENDED JUDGMENT GRANTING PEREMPTORY WRIT OF MANDATE 

on the parties in this action as follows: 

Thomas L. Geiger, Assistant County Counsel 
Kurtis C. Keller, Deputy County Counsel 
COUNTY OF CONTRA COSTA 
1025 Escobar Street, 3rd Floor 
Martinez, California  94553 
Tel: (925) 655-2200 
Fax: (925) 655-2263 
Email: thomas.geiger@cc.cccounty.us 

kurtis.keller@cc.cccounty.us 

Representative for Respondents: 
COUNTY OF CONTRA COSTA; BOARD OF 
SUPERVISORS OF CONTRA COSTA 
COUNTY; and CONTRA COSTA COUNTY 
DEPARTMENT OF CONSERVATION AND 
DEVELOPMENT 

Nicki Carlsen 
Megan Ault 
Kalina Zhong 
ALSTON & BIRD 
333 South Hope Street, 16th Floor 
Los Angeles, CA 90071 
Tel: (213) 576-1000 
Fax: (213) 576-1100
Email: nicki.carlsen@alston.com 

megan.ault@alston.com 
kalina.zhong@alston.com 

Attorney for Real Party in Interest: 
PHILLIPS 66 

BY E-MAIL OR ELECTRONIC TRANSMISSION:  I caused a copy of the document(s) to 
be sent from e-mail address tsanchez@smwlaw.com to the persons at the e-mail addresses listed in the 
Service List.  I did not receive, within a reasonable time after the transmission, any electronic message 
or other indication that the transmission was unsuccessful. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct. 

Executed on October 27, 2023, at San Francisco, California. 

Tuloa Sanchez 
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1.0 Introduction 
As shown in Figure 1-1, the Rodeo Refinery comprises approximately 1,100 acres of land, but the Rodeo 

Site is the 495-acre, developed portion of the property northwest of Interstate 80. The remaining portion 

of the Rodeo Refinery, southeast of I-80, consists of a tank farm and undeveloped land. The Rodeo Site is 

bordered by San Pablo Bay on the north and west, Interstate 80 on the southeast, the NuStar Energy tank 

farm on the northeast, and the Bayo Vista residential area of Rodeo to the southwest. 

Figure 1-1 Rodeo Refinery and Vicinity   

 

1.1 Background 
The objective of the Rodeo Renewed project is to modify certain existing facilities and install new essential 

supporting facilities (e.g., feedstock pretreatment, etc.) to allow receipt and processing of a variety of 

renewable feedstocks, such as used cooking oil (UCO), international waste Fat Oil & Grease (FOG), beef 

tallow, soybean oil, etc. for producing renewable fuels.  
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Phillips 66 is planning to utilize as much existing equipment and infrastructure as possible for receiving, 

transferring, and storing future feedstocks and products. The project also includes a new renewable 

feedstock pretreatment unit (PTU, BAAQMD Source No. S600) as an element of the Rodeo Renewed 

Project.  

The current Phillips 66 Rodeo refinery has two existing hydrocrackers (Units 240 and 246, BAAQMD Source 

Nos. S307 and S434, respectively) that will be converted for producing renewable naphtha, renewable 

diesel, and renewable jet fuel with minimal modifications.  

Environmentally-responsible construction and operation, which preserves the natural characteristics and 

environmental features, is a primary objective of the project design. The project will comply with all 

federal and local environmental, health, and safety regulations and will incorporate good engineering 

practice and operation/maintenance policies and procedures to minimize environmental emissions and 

discharges. 

Figure 1-2. Rodeo Site Plot Plan and Project Equipment.  
 

 

1.2 Purpose of the Odor Prevention and Management Plan 
This Odor Prevention and Management Plan (OPMP, Plan) will become an integrated part of daily 

operations at the Rodeo Renewed Facility (“Facility”), to effect diligent identification and remediation of 

any potential odors generated by the Facility. The purpose of this Plan is to outline procedures that facility 

personnel shall use to address odor issues, facility wide.  

The Plan will include continuous evaluation of the overall system performance, identifying any trends to 

provide an opportunity for improvements to the Plan, and updating the odor management and control 

strategies as necessary. This OPMP will be maintained, updated, and operated as reviewed and approved 

by Contra Costa County. All records associated with the OPMP will be kept for five (5) years. 
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2.0 Design Considerations for Odor Management 
The first step in the process of controlling odors is designing active odor control measures into the facility. 

Techniques that can be used to reduce odor generation including reduction of volatile organic compounds 

(VOCs) and odor generation by covering appropriate units with closed sealed covers, using fixed roof or 

floating roof storage tanks, reducing fugitive emissions, controlling and mitigating system upsets, and 

using scrubbing, and incineration systems for vent gas streams.  

Phillips 66 will also routinely employ Best Management Practices (BMPs) on a daily basis to ensure that 

odors are not generated during the transfer and delivery of renewable feedstocks and removal of PTU 

sludge.  

• Renewable feedstock will be offloaded after it arrives at the Facility as soon as practical for timely 

processing.  

• Sludge from the PTU evaporator (S615) will not be stored overnight in trucks prior to removal 

from the facility. 

• Trucks delivering renewable feedstocks, whether in tanks or other containers, will offload the 

materials as soon as practical upon arrival and will not be used to store the materials overnight.  

• In certain cases, railcars delivering renewable feedstocks will need to be stored for a short time 

on-site prior to unloading. In these cases, however, the railcars will remain sealed with all tank 

ports closed, vapor tight, and unheated, effectively limiting the potential to generate odors while 

on-site. In addition, all railcars are inspected (as described in Section 3) upon arrival at the Facility 

for any leaks and/or odors.  

• Upon offloading, potential odors from the railcars will be controlled using the system described 

below.  

The main focus are the areas where the renewable feedstocks are first unloaded from trucks, railcars, and 

marine vessels to Tank 100 (TK-100 [S97]) and at the feedstock PTU. 

Railcar unloading (S70) odor abatement includes a pipe header system tied to a new activated carbon 

canister system. The system will have redundant blowers that provide suction to the header ensuring that 

railcars connected to the system will operate at slightly negative pressure, so potential odors are not 

released to the environment. The new activated carbon canister system contains two beds in series to 

ensure that odorous components are reduced to below detectable levels prior to release to the 

atmosphere. Any breakthrough that occurs on the first canister is controlled by the second canister and 

the saturated bed can be replenished without disrupting the odor abatement control of the rail unloading 

system. All railcars undergoing preheating or offload operation will be continuously attached to the odor 

abatement system until all contents are offloaded. 

TK-100 is being repurposed to store renewable feedstocks with a fixed roof and new tank vent system 

that utilizes a nitrogen inert gas blanket. TK-100 will receive renewable feedstock from marine vessel and 

railcar unloading. The TK-100 vent system will be used to control any vapors generated while material is 

being unloaded from a marine vessel or railcar into TK-100. The TK-100 vent system operates either as in-

breathing nitrogen when feeding the PTU or as out-breathing to the carbon canisters when receiving 

material into the tank. The blanket gas will be discharged via new blowers through activated carbon 

canisters for odor abatement prior to release to atmosphere. Both blowers and the carbon canisters have 

on-line spares. The TK-100 vent system is designed with push-pull pressure control that can be set to 
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operate at a slight negative pressure. This ensures that no untreated odor is released to the atmosphere. 

The carbon canisters are designed with two beds in series to ensure that potential odorous components 

are controlled prior to release to the atmosphere. Full sparing of the carbon canisters will ensure that 

odor abatement of TK-100 will not be disrupted when one set of carbon beds is saturated and require 

replenishment. BAAQMD Authority to Construct permit condition number 27819 includes monitoring, 

inspection, and changeout frequency requirements for the TK-100 carbon canisters. 

Other storage tanks that will be used to store untreated renewable feedstocks are connected to the 

existing tank vapor control system. The existing vapor control system on these tanks consists of a fixed 

roof with a natural gas blanket used to maintain a constant pressure in the tank vapor space (head space). 

Any vapors generated in these tanks are pulled out of the tanks by vapor recovery compressors and routed 

into the Facility fuel gas system. By controlling the pressure in the tanks and routing vapors to the Facility 

fuel gas system, vapors and potential odors are combusted and thus prevented from being released to 

the atmosphere. 

The Odor Abatement System at the PTU includes an odor-vapor collection system and an odor-vapor 

treatment unit, which consists of a biofilter (A622, A624) followed by an activated carbon adsorption bed 

(A623, A625). The biofilter reduces odorous constituents from the collected vapor and the residual 

components discharged from the biofilter will be further treated by the activated carbon bed. A simplified 

Block Flow Diagram for the Odor Abatement System is shown in Figure 1.3. 

Figure 1.3. Simplified PTU Odor Abatement System 

 

Odor-Vapor Collection System 

Using a suction fan/blower, the Odor Abatement System will draw vapors from the head space of all 

ambient liquid tanks/vessels in the PTU that could have potential odor-causing vapors. The system is 

designed for five air exchanges per hour of head space volume to effectively prevent the emission of 

odorous vapors to the atmosphere prior to treatment. All vessels and tanks directly venting to the odor 

abatement system will operate under a slight vacuum to ensure no odor is released to the atmosphere 

from an individual source. For the vessels operated under vacuum, the non-condensable vapor discharged 

from the vacuum ejectors and blowers will also be directed to the Odor Abatement System for odorous 

constituent removal.  

Odor Vapor
from Collection
Header

Spray Water

Biofilter

Activated Carbon BedDrain to 
wastewater
Treatment

NC

NC

Clear Air to Atm

Figure 1 - Simplified Odor Abatement Sysytem
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Biofilter 

Azzuro’s Biotrickling filter technology with activated carbon bed combined system has been selected as 

the Odor Management System at the PTU. The multi-stage Biotrickling reactor is sized and optimized to 

maximize the contact time with the highest contact area available. This system has been utilized 

successfully in several sectors including municipal wastewater units, agriculture and food processing units, 

biogas desulphurization processing solutions, petrochemical, rendering plants and cellulose processing 

facilities.  

The heart of the system is the patented spacious wire pac media, which has a unique structural design 

with high surface area per volume ratio, with a high odor removal efficiency (>99%). It is compression 

resistant (does not shrink) and has an excellent resistance to low pH and organic solvents, thus allowing 

for a long er life with a 20-year warranty. This media creates a substrate for the bacteria to colonize and 

flourish, and in doing so, creates the maximum surface area for bacteria to be in contact with the 

recovered air. This system also does not require water recirculation as it is able to maintain favorable 

conditions for the bacteria on the media.  

The system has three stages to mitigate odorous components in the air flow:  

▪ Stage 1 – inorganic odors are oxidized at the low pH by autotrophic bacteria 

▪ Stage 2 – all other odorous components like fatty acids, and VOCs are biologically oxidized at a 

neutral pH by heterotrophic bacteria  

▪ Stage 3 – the final stage consists of activated carbon treatment as a polishing stage.  

The PTU odor abatement includes two parallel biofilters that allow for one of the biofilters to be isolated 

for maintenance while the other is in operation. This redundancy ensures sources in the PTU are abated 

at all times in the event one biofilter is isolated for maintenance. The redundant activated carbon beds 

alone are sized to provide sufficient odor abatement for the entire PTU in the unlikely event both biofilters 

are offline at the same time. This will allow additional flexibility and redundancy if both biofilters are to 

be temporarily offline during maintenance periods without shutting down the complete system. 

This technology was selected based on proven history of operating in multiple industries for over 20 years. 

The system is a product based on years of research and development and has proven superior 

performance, both in industrial and municipal applications. 

Activated Carbon Adsorption Bed 

An activated carbon adsorption bed is a proven technology for removing odorous constituents from vapor 

streams. Activated carbon beds alone are designed to be sufficient for odor abatement; however, the 

proposed 2-stage system with biofilter and activated carbon bed provides a robust solution for odor 

abatement during steady state operations and maintenance. During normal operation when both 

biofilters are operational, the carbon polishing stage has very minimal adsorption loading. This extends 

the useful life of the carbon adsorption bed for several years before replenishment is required, thereby 

reducing the generation of non-hazardous waste. BAAQMD Authority to Construct permit condition 

number 27649 includes monitoring, inspection, and changeout frequency requirements for the activated 

carbon beds. 
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3.0 Odor Monitoring and Inspection Program 
The odor monitoring and inspection program described below has been designed to provide guidance for 

the proactive identification and documentation of odors through self-inspections and odor compliant 

investigations. In addition, this program outlines the general methods by which odor sources can be 

identified and resolved. 

3.1 Identifying the Presence of Odor 
The first step in the process of controlling odors is to determine if the odors are present and have the 

potential to cause a nuisance. This is done through employee training, routine employee observations, 

self-inspections, and odor complaint investigations. All odor complaints are directed to the Facility Shift 

Organization (Shift Superintendent on duty) at (510) 245-4070. 

Employee Training 

Training is provided to the Facility Shift Organization annually and includes training on the Facility’s 

Refinery Emergency Operating Procedure (REOP)-11-Operations (OPS) EMERGENCY - Odor Complaint 

Investigation and Community Warning System (CWS) Notification Requirements (REOP-11) procedure 

(incorporated by reference, see additional discussion below under Odor Complaint Investigation) for 

general odor investigation, equipment isolation, fenceline and ground level monitoring equipment and 

tank transfers as they relate to potential odors. Operators are trained on unit specific odor investigations 

as well as equipment isolation, and vessel/piping opening and cleaning requirements. The procedures and 

training provide guidance on how to identify the source of potential odors and as well as response to spills 

and loss of containment. Training is updated and refreshed annually. 

Daily Routine Employee Observations 

When any on-site facility employee detects an odor that has sufficient intensity or volume that it could 

lead to detection off-site and potentially cause a nuisance, it will be reported to Shift Supervision to 

investigate to determine the source of the odors. In addition, Operators complete monitoring and 

inspection rounds every day twice per 12-hour shift (i.e., four times per day) where they walk through the 

Facility and will report any noticeable odors, or other issues that could lead to odors (e.g., gas or liquid 

leaks), to the Shift Supervision. Once the source of an odor is determined, the Facility staff will respond 

to mitigate or otherwise control the odor source and restore the area to normal operations. Such on-site 

investigation, reporting, and remediation of odors are inherent components of the site’s standard 

operating procedures. 

Self-Inspection 

The primary objective of this method is to identify and mitigate odors from the facility before the odors 

can result in off-site migration. This is accomplished through routine operational self-inspections. The self-

inspections will be performed at random times with daily and weekly variability until meaningful trend 

data is collected to ensure that trending data is not biased by a pattern in self-inspection.  

Odor Complaint Investigation 

Phillips 66 strives to be a good neighbor and a contributor to the local community. All odor complaints 

received by the facility will be promptly investigated. Investigations by facility staff will begin within one 

(1) hour, or as soon as is practical, within the confines of proper safety protocols and site logistics. The 
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goal of an investigation will be to determine if an odor originates from the facility and, if so, to determine 

the specific source and cause of the odor, and then to remediate the odor by taking corrective actions. 

Upon receipt of an odor complaint, the REOP-11 procedure will be followed. 

The REOP-11 procedure includes corrective action steps to investigate, identify, stop and prevent further 

odorous releases. Initiated upon receiving an odor complaint from inside or outside the Facility, the Shift 

Superintendent on duty determines what corrective action to take, and each of the Operating 

Departments makes separate odor inspection tours to identify unusual odors or typical low-level odors 

with a higher intensity than normal. The real time ground level monitor and fenceline monitor data will 

be reviewed for suspect readings. Odor complaints from outside the Facility are documented using the 

Incoming Call Log by the Shift Superintendent on duty. The general telephone number for the Phillips 66 

Rodeo Refinery is (510) 245-4070. 

Sources or processes determined or suspected to contribute to offsite odors shall be mitigated or 

otherwise controlled as soon as practicable and, if initiated by an offsite complaint, then no later than 

within 24 hours of receiving the offsite odor complaint. REOP-11 will be updated as necessary to correct 

for and prevent repeat odor incidents. 

3.2 Preventive Odor Management 
Preventive odor management and relief system management are interrelated. Preventive odor 

management, for the purposes of this Plan, will be the temporary measures employed during any facility 

maintenance activity that has the potential to generate odors, such as opening of vessels or piping. 

Prior to any maintenance activities, standard pre-job planning and procedures have been developed and 

are in place at the Facility for the safe flushing and cleanout of the equipment, vessels, piping, etc., prior 

to opening the system for maintenance work. Equipment must be depressurized and flushed into an 

enclosed receiving system, such as vapor recovery vessels. Typical cleaning will include steam, chemical 

cleaning, and a water wash/rinse. Pre-job planning involves operations, maintenance, and any trade/craft 

involved in the maintenance to ensure all of the proper safeguards are in place and understood. This 

prevents any odor causing issues.  Several other programs, such as Leak Detection and Repair (LDAR) and 

Fenceline Monitoring, also work in conjunction and support the overall odor management program at the 

facility. 
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4.0 Administrative Procedures  

4.1 Recordkeeping and Retention 
OPMP records will be retained for a period of five (5) years. These records will include, but not be limited 

to: 

▪ Employee Training Attendance and Certification of Completion 

▪ Logs of Odor Control Equipment Maintenance and Repairs  

▪ Logs of Daily Routine Employee Observations 

▪ Logs of Random Self-Inspections 

▪ Documentation of Odor Complaint Investigations 

▪ Documentation of Remedial/Corrective Actions and Resolutions    

Phillips 66 will develop forms for Facility use that provide specific record formats to ensure data 

consistency.  OPMP records will be kept on site in a secure location with other operating records and are 

available upon agency request.  

4.2 Plan Updates 
The OPMP will be updated as necessary to accommodate changing operating procedures at the Facility 

and to improve odor prevention and control protocols as warranted.  The updated OPMP will be 

submitted in draft form to Contra Costa County for review and comment prior to finalization consistent 

with any comments received.        
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